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ARGUMENTS 

I. THE WAR CRIMES UNDER ARTICLE 8(2)(E)(VII) WERE NOT COMMITTED IN THE 

CONTEXT OF A NON-INTERNATIONAL ARMED CONFLICT BY AN ORGANISED 

ARMED GROUP. 

1.  Art. 8(2)(e)(vii), read with Art. 8(2)(f) of the Rome Statute (“Statute”), criminalizes the conscription, 

enlistment or use of children under fifteen in armed forces or groups. By its express terms, however, this 

provision applies only to armed conflicts not of an international character and does not extend to internal 

disturbances and tensions, riots, or isolated and sporadic acts of violence. The Elements of Crimes 

confirm that both [I.A] the intensity threshold and [I.B] the organizational requirement are cumulative 

preconditions to the exercise of jurisdiction under this provision. The Defence submits that neither is 

satisfied on the present record.1 

2.  The Tadić definition of NIAC requires protracted armed violence between state forces and organized 

armed groups, assessed within the specific time and place of the alleged conduct. In the present case, the 

situation in Northern Kivara during early 2021 did not meet this threshold, as it amounted only to internal 

disturbances excluded from NIAC classification.2 

I.A. No Qualifying Non-International Armed Conflict (NIAC) Existed 

I.A.1. The violence did not reach the required level of intensity throughout the charged period. 

3.  The intensity of hostilities is assessed by reference to a set of judicially recognized indicators: the 

seriousness and frequency of individual engagements, the involvement of governmental armed forces, 

the spread of clashes over territory, the types of weapons employed, and the number of casualties and 

displaced persons.3 Critically, the confirmation standard, while lower than proof beyond reasonable 

doubt, nonetheless requires concrete and tangible proof that each material element is established. Mere 

assertion is insufficient.4 Applied to the period of February to July 2021, which corresponds directly to 

Mr. Xaba's alleged role as coordinator, the present record is materially deficient on every indicator. 

 
1 Elements of Crimes (ICC, 2011), Art. 8(2)(e)(vii); Rome Statute, Art. 8(2)(f); Prosecutor v. Tadić, ICTY, IT-94-1-AR72, 

2 October 1995, para. 70. 
2 Prosecutor v. Lubanga, ICC-01/04-01/06-803, Confirmation Decision, 29 January 2007 ("Lubanga Confirmation"), para. 

233; Prosecutor v. Ntaganda, ICC-01/04-02/06-2359, Trial Judgment, 8 July 2019, para. 696. 
3 Prosecutor v. Boškoski and Tarčulovski, ICTY, IT-04-82-T, 10 July 2008 ("Boškoski"), para. 177. 
4 Case Facts, para. 14. 
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4.  No casualty figures are provided for the charged period; there is no indication of Security Council 

engagement; and the sole humanitarian mission in Northern Kivara was conducted through limited-

access visits only,  precisely the kind of restricted humanitarian presence associated with lower-level 

civil unrest rather than a qualifying armed conflict.5 The only concrete evidence of high-intensity 

engagement on the record; the Mount Vutura ambush, which caused forty-five MDF fatalities,  occurred 

in August 2021,6 after Mr. Xaba's formal coordination role had already ended. The Prosecution cannot 

retrospectively rely on this post-July 2021 escalation to contextualize conduct alleged during the 

preceding months.7 The picture that emerges from the charged period is not one of protracted armed 

conflict but of a loose mobilization of aggrieved citizens whose activities fall squarely within the category 

of internal disturbances excluded by Art. 8(2)(f). 

I.A.2. The geographic unevenness of hostilities undermines the existence of a sustained NIAC. 

5.  The case facts explicitly acknowledge that "in other areas, KPDM's presence was more sporadic, with 

units entering and leaving without establishing sustained territorial control."8 The NIAC threshold must 

be satisfied in the specific areas where the alleged acts occurred, not merely across the region as a whole. 

Where KPDM's presence was sporadic and non-sustained, a qualifying armed conflict did not exist in 

those particular localities, and any acts alleged to have been committed there fall outside the jurisdictional 

scope of Art. 8(2)(e)(vii) entirely. The geographic patchwork of KPDM's activities defeats any claim of 

a single, unified armed conflict covering all areas within Northern Kivara. 

I.B. KPDM Was Not a Sufficiently Organized Armed Group. 

6.  The organizational requirement is assessed by reference to key indicators recognized by this Court 

and the ICTY: a command structure, the capacity to conduct organized military operations, internal 

regulations and disciplinary mechanisms, the ability to speak with one voice, and the capacity for 

sustained territorial control.9 The Court has further confirmed that organization reflects operational 

reality, not formal declarations or aspirational hierarchies.10 Each of these indicators must be examined 

in relation to the conditions that actually prevailed within KPDM during the charged period. The Defence 

submits that KPDM fails every material indicator. 

 
5 Case Facts, para. 17; Exhibit 2, Limitations. 
6 Case Facts, para. 18. 
7 Prosecutor v. Ntaganda, ICC-01/04-02/06-2359, Trial Judgment, 8 July 2019, para. 696. 
8 Case Facts, para. 11. 
9 Boškoski, IT-04-82-T, para. 194. 
10 Prosecutor v. Mbarushimana, ICC-01/04-01/10-465-Red, Confirmation Decision, 16 December 2011 ("Mbarushimana 

Confirmation"), para. 104. 
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I.B.1. KPDM fails the material indicators of organization under international law. 

7.  In the instant case, KPDM "often operated less as a centralized entity and more as a loose association 

of village-based groups that shared common grievances yet acted largely autonomously," and that "local 

commanders appeared to make decisions independently without any overarching command structure."11 

This factual concession is dispositive. In Lubanga, a clear and enforceable chain of command was 

identified as central to the organized armed group finding.12 Where the case facts themselves describe 

the opposite autonomous local decision-making untethered to any central authority, the prosecution's 

burden cannot be discharged. 

I.B.2. The absence of internal discipline and independent corroboration negates organizational 

structure. 

8.  The Humanitarian Response Mission (HRM Report); a contemporaneous and independent 

humanitarian assessment, corroborates and reinforces the case facts. It records that KPDM's structure 

was "uneven across different parts of Northern Kivara," with armed groups operating "with considerable 

autonomy... without any clear linkage to a broader command structure."13 Former KPDM members 

further confirmed that decisions were taken "by whoever held influence at the time rather than by 

reference to an established command structure."14 P-204 stated unequivocally that "the leadership 

changed often" and "it was not always clear who was in charge."15 

9.  Beyond the absence of a command structure, there is no evidence anywhere in the record of any 

disciplinary mechanism within KPDM; no rules of engagement, no sanctions for unauthorized conduct, 

and no accountability structures of any kind. The complete absence of internal discipline is a decisive 

factor under Boškoski, which identifies disciplinary mechanisms as among the most probative indicia of 

genuine armed group organization.16 Where not a single such mechanism is documented, the 

organizational threshold cannot be met. 

10.  The Prosecution may seek to rely on references to geographically defined sectors and Mr. Xaba's 

contact with sector heads as evidence of an organizational structure. This argument must be set aside on 

multiple grounds. First, the case facts themselves concede that those roles were "not well documented,"17 

 
11 Case Facts, para. 12. 
12 Lubanga Confirmation, paras. 229–237. 
13 Exhibit 2, Observation on KPDM's Organizational Structure. 
14 Exhibit 2, Interviews with Former KPDM Members. 
15 Exhibit 3, P-204, NIB-19/2021. 
16 Boškoski, IT-04-82-T, para. 199. 
17 Case Facts, para. 12. 
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which undermines their evidentiary weight. Second, Mbarushimana explicitly warns against conflating 

nominal hierarchies and labels with functional command capacity; the mere existence of titles does not 

establish the operational reality that the law requires.18 Third, and most fundamentally, whatever 

organizational structure existed at KPDM's inception was actively decentralizing throughout the charged 

period as decision-making authority dispersed to community leaders who joined the group over time.19  

I.C. The Material Elements of Article 8(2)(e)(vii) Are Not Established. 

I.C.1. The ages of the alleged victims cannot be reliably established. 

11.  The crime of conscripting, enlisting or using children in hostilities requires, as an element, actual 

proof that the specific individuals concerned were under the age of fifteen at the material time.20 This is 

a concrete requirement, not a matter of inference or approximation, yet the entire evidentiary record on 

age rests on three unreliable sources: visual approximation by humanitarian workers and observers, self-

reporting by the individuals, and family recollection, with no documentary evidence whatsoever. 

12.  The HRM Report describes individuals who "appeared to be under the age of 15", a formulation 

based on visual assessment alone.21 P-143 states expressly that "no one asked their exact age. If someone 

looked strong enough, they stayed."22 P-167 relies on self-reported age of fourteen.23 The HRM Report 

separately confirms that families in the affected communities generally lacked formal documentation 

capable of establishing exact ages.24 In Lubanga, this Court held that the Chamber must be satisfied to 

the applicable standard that the individuals were in fact below the age of fifteen.25 Visual approximation 

untethered to any documentary foundation does not pass this test and cannot sustain the charge. 

I.C.2. Mere presence or association does not amount to “active participation in hostilities.” 

13.  Even if the age element were established, which it is not, the evidence does not demonstrate that the 

individuals concerned actively participated in hostilities within the meaning of Art. 8(2)(e)(vii). The 

Lubanga Trial Judgment draws a clear and legally significant distinction between direct participation in 

hostilities and indirect auxiliary roles.26 The evidence in the present case describes individuals "carrying 

 
18 Mbarushimana Confirmation, para. 104. 
19 Case Facts, para. 13. A structure in active dissolution cannot satisfy the stable organizational requirement that the Statute 

demands. 
20 Elements of Crimes, Art. 8(2)(e)(vii), Element 3. 
21 Exhibit 2, Observation on the Participation of Children. 
22 Exhibit 3, P-143, NIB-12/2021. 
23 Exhibit 3, P-167, NIB-15/2021. 
24 Exhibit 2, Interviews with Local Residents. 
25 Prosecutor v. Lubanga, ICC-01/04-01/06-2842, Trial Judgment, 14 March 2012, para. 658. 
26 Lubanga Trial Judgment, paras. 623–628. 
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containers, transporting supplies or relaying messages,"27 and carrying "small bags and sometimes 

delivering messages between checkpoints."28 These are paradigm examples of the auxiliary, logistical 

functions that Lubanga holds fall below the threshold of active participation in hostilities as required by 

the provision.29 The only evidence that approaches direct participation, children carrying ammunition 

during the Mount Vutura ambush, occurred after the period of Mr. Xaba's alleged coordination and is 

contained in NIB statements whose admissibility is directly challenged. 

I.C.3. The requisite mens rea is not established, as Mr. Xaba did not know, nor could he have known, 

that the individuals were under the age of fifteen. 

14.  The knowledge element of the offence requires proof that the perpetrator knew or should have known 

that the individuals concerned were under fifteen.30 This standard cannot be met on the present record 

for two independent and cumulative reasons. First, the case facts and the HRM Report both acknowledge 

the systematic and community-wide absence of age documentation across Northern Kivara.31 In the 

absence of documentation, KPDM could not reliably know recruits’ ages, and its public statement 

attributed the presence of minors to genuine uncertainty, not deliberate recruitment.32 Constructive 

knowledge of specific ages cannot be attributed to Mr. Xaba, or to anyone within KPDM where the 

evidentiary record itself reflects a community-wide failure of age verification that would have made 

knowledge impossible. 

II. MR. XABA IS NOT CRIMINALLY RESPONSIBLE AS A CO-PERPETRATOR UNDER 

ARTICLE 25(3)(A) OF THE STATUTE 

15.  Art. 25(3)(a) of the Statute imposes individual criminal responsibility on a person who commits a 

crime jointly with another.33 The jurisprudence of this Court identifies two cumulative objective elements 

and two cumulative subjective elements. On the objective side, there must be: (i) a common plan between 

two or more persons that, if implemented, would necessarily result in the commission of a crime; and (ii) 

an essential contribution by the accused to the execution of that plan.34 On the subjective side, the accused 

must have acted with intent and knowledge within the meaning of Art. 30 and must have mutually 

 
27 Exhibit 2, Observation on the Participation of Children. 
28 Exhibit 3, P-143, NIB-12/2021. 
29 Lubanga Trial Judgment, para. 623. 
30 Elements of Crimes, Art. 8(2)(e)(vii), Element 3. 
31 Exhibit 2, Interviews with Local Residents; Case Facts, para. 17. 
32 Case Facts, para. 23. 
33 Rome Statute, Art. 25(3)(a). 
34 Lubanga Confirmation, paras. 342–367. 
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accepted the criminal dimension of the plan.35 The confirmation standard requires concrete and tangible 

proof on each element, speculation does not suffice.36 The defence submits that [II.A] neither the 

common plan nor the essential contribution is established, and [II.B] the requisite mens rea is entirely 

absent from the record. 

II.A. The Objective Elements of Co-Perpetration Are Not Established 

II.A.1. The evidence does not disclose a common plan to conscript or enlist children under fifteen. 

16.  A common plan must be sufficiently specific to demonstrate that its implementation would 

necessarily entail the commission of a crime; a general shared purpose or broad political objective does 

not suffice.37 KPDM was not a unified, hierarchically commanded organization with a defined 

operational objective but a decentralized coalition of village-based groups sharing broad political 

grievances while acting largely autonomously.38 Local commanders made decisions independently and 

without reference to any overarching command structure,39 and former KPDM members confirmed that 

authority was exercised by whoever held local influence at a given time rather than pursuant to formal 

orders.40 P-204 reported that leadership changed frequently and it was often unclear who was in charge.41 

In the absence of a coherent, organization-wide command structure, there is no evidentiary foundation 

from which a common plan, as distinct from parallel and autonomous local conduct to conscript or enlist 

children under fifteen can be inferred. 

II.A.2. Mr. Xaba's role did not constitute an essential contribution. 

17.  An essential contribution is one without which the crime could not have been committed as planned, 

so integral to the enterprise that its absence would have frustrated the criminal objective.42 The threshold 

is a demanding one. Mr. Xaba's documented functions were confined to organizing meetings, liaising 

with local commanders and facilitating recruitment, logistical and coordinative tasks rather than 

operational command over the specific conduct that constitutes the crimes charged.43 The essentiality of 

his role is further undermined by the evidence that local commanders regularly acted autonomously and 

 
35 Prosecutor v. Katanga and Ngudjolo Chui, ICC-01/04-01/07, Confirmation Decision, 30 September 2008 ("Katanga 

Confirmation"), paras. 520–539. 

 36Mbarushimana Confirmation, para. 40. 
37Lubanga Confirmation, para. 344. 
38 Case Facts, para. 12. 
39 Case Facts, para. 12; Exhibit 2, Observation on KPDM's Organizational Structure. 
40 Exhibit 2, Interviews with Former KPDM Members. 
41 Exhibit 3, P-204, NIB-19/2021. 
42 Katanga Confirmation, para. 524; Lubanga Confirmation, para. 347. 
43 Case Facts, para. 14. 
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without reference to him,44 demonstrating that the criminal acts, if any, were capable of being committed 

by local units entirely independently of his involvement. The contraction of his capacity following Mr. 

Jumba's death, when KPDM's operations nonetheless continued,45 provides the most direct proof that his 

role was not essential to the enterprise. In Ntaganda, this Court held that a coordination function that is 

replicable within the criminal enterprise does not meet the essentiality threshold.46 Mr. Xaba's role was 

precisely of this replicable, peripheral character. 

II.B. The Subjective Elements of Co-Perpetration Are Not Established 

II.B.1. Mr. Xaba did not intend the conscription or enlistment of children under fifteen. 

18.  Art. 30 requires that the accused intended the relevant conduct and was aware that the criminal 

consequence would occur in the ordinary course of events.47 For the offence of child soldier recruitment, 

the accused must specifically intend the conscription or enlistment of persons known to be under fifteen, 

awareness of general recruitment activities is insufficient.48 In the instant case, three convergent pieces 

of evidence negate specific intent on the part of Mr. Xaba. KPDM publicly denied any deliberate policy 

of recruiting children, attributing the presence of younger individuals to the community-wide absence of 

formal age documentation.49 The HRM Report corroborated this account, confirming that families 

generally lacked documentation capable of establishing exact ages.50 P-143 confirmed that no one within 

KPDM verified recruits' ages during intake.51 The cumulative effect of these three sources is to establish 

a picture consistent only with negligence or indifference, not the specific criminal intent that Art. 30 

demands. 

II.B.2. Mr. Xaba lacked awareness that the plan would produce the crimes charged and did not 

mutually accept it. 

19.  Co-perpetration additionally requires that the accused was aware, with near-certainty, that 

implementing the common plan would produce the objective elements of the crime in the ordinary course 

of events.52 The evidentiary record does not approach this standard. Mr. Xaba's activities were confined 

to meetings and coordination; no evidence places him in operational oversight of specific recruitment 

 
44 Case Facts, para. 12; Exhibit 2, Interviews with Former KPDM Members. 
45 Case Facts, para. 25. 
46 Prosecutor v. Ntaganda, ICC-01/04-02/06, Confirmation Decision, 9 June 2014, para. 106. 
47 Rome Statute, Art. 30(1)–(2). 
48 Lubanga Confirmation, paras. 355–365. 
49 Case Facts, para. 23. 
50 Exhibit 2, Interviews with Local Residents. 
51 Exhibit 3, P-143, NIB-12/2021. 
52 Katanga Confirmation, para. 533; Lubanga Confirmation, para. 352. 
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outcomes, and no evidence establishes that he was informed of, or enquired into, the ages of those 

retained by KPDM.53 The Prosecution's principal subjective evidence is P-167's account of having 

overheard Mr. Xaba and Mr. Jumba discussing sector manpower requirements. Even on its own terms, 

this account describes a general personnel discussion with no reference whatsoever to children under 

fifteen.54 Knowing of a general recruitment campaign does not prove awareness it would involve children 

under fifteen, nor does a coordination role alone show acceptance of the crimes charged.55 The subjective 

threshold of Art. 25(3)(a) is accordingly not met, and the Chamber should decline to confirm the charges 

against Mr. Xaba. 

III. THE STATEMENTS OF P-143, P-167 AND P-204 MUST BE EXCLUDED PURSUANT TO 

ARTICLE 69(7) OF THE ROME STATUTE 

20.  Art. 69(7) of the Statute mandates the exclusion of evidence obtained in violation of the Statute or 

internationally recognized human rights where either: (a) the violation casts substantial doubt on the 

reliability of the evidence; or (b) admission would be antithetical to and would seriously damage the 

integrity of the proceedings.56 The two limbs are disjunctive: satisfaction of either is sufficient for 

mandatory exclusion.57 The Defence submits that [III.A] the NIB statements were obtained in violation 

of internationally recognized human rights; [III.B] those violations cast substantial doubt on the 

reliability of the statements; [III.C] and their admission would seriously damage the integrity of the 

proceedings. Both limbs of Art. 69(7) are independently satisfied, and exclusion is accordingly a matter 

of legal obligation, not judicial discretion. 

21.  Two anticipated Prosecution arguments must be set aside. In the present case, Art. 69(7) is a lex 

specialis that overrides the general discretion under Art. 69(4), removing the Chamber’s ability to admit 

evidence once its conditions are met.58 Additionally, reliance on Art. 69(8) is misplaced, as the Defence 

does not seek interpretation of Meruvian law but the application of Art. 69(7)’s independent international 

 
53 Case Facts, para. 14. 
54 Exhibit 3, P-167, NIB-15/2021. 
55 Lubanga Confirmation, paras. 361–367; Mbarushimana Confirmation, para. 283. 
56 Rome Statute, Art. 69(7). 
57 Mbarushimana Confirmation, para. 68. 
58 Prosecutor v. Bemba Gombo et al., ICC-01/05-01/13, Decision on Defence Applications to Exclude Evidence, 14 

September 2016, paras. 14–16 ("Bemba et al. Exclusion"). 
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standard;59 any overlap with domestic violations merely reinforces, rather than replaces, the international 

analysis.60 

III.A. The Statements Were Obtained in Violation of Internationally Recognized Human Rights 

III.A.1. The detainees were denied the right to legal counsel prior to and during interrogation. 

22.  It is uncontested on the face of the instant case that the NIB interviews of P-143, P-167 and P-204 

took place before any of the detainees had access to legal counsel and in the complete absence of judicial 

oversight.61 The right to legal assistance during interrogation is guaranteed by Art. 14(3)(b) and (d) of 

the ICCPR, which is binding on Meruvia.62 The Human Rights Committee has confirmed that this right 

is operative from the commencement of pre-trial detention and that any interrogation conducted without 

such access constitutes a per se violation.63 The NIB's conduct also violated Art. 42(1) of the Meruvian 

Criminal Procedure Code, which expressly requires that detained persons be informed prior to 

questioning of their right to remain silent and their right to consult legal counsel.64 

23.  The Prosecution may argue that the detainees implicitly waived their right to counsel by answering 

questions without recorded protest. This argument fails on a fundamental precondition: a valid waiver 

must be voluntary, knowing and intelligent, and cannot be inferred from silence or apparent cooperation 

in the absence of prior rights notification.65 The NIB records disclose no rights warning whatsoever, 

which means the precondition for any valid waiver was never established. The detainees' apparent 

compliance is equally consistent with ignorance of their rights, fear of institutional authority, or coercive 

conditions, all of which negate voluntariness. The Prosecution cannot rely on conduct rendered 

irremediably ambiguous by the very violation it seeks to overlook. 

III.A.2. The statements were obtained under conditions indicative of coercion. 

24.  Art. 42(3) of the Meruvian CPC renders statements inadmissible where force, threats or coercion 

were employed during interrogation.66 Three cumulative indicators, each independently significant and 

collectively decisive, establish coercive conditions in the present case. 

 
59 Prosecutor v. Al Hassan, ICC-01/12-01/18, Confirmation Decision, 13 November 2019, para. 30 ("Al Hassan 

Confirmation"); Bemba et al. Exclusion, para. 22. 
60 Bemba et al. Exclusion, para. 22. 
61 Case Facts, para. 20. 
62 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999 

UNTS 171, Arts. 14(3)(b) and (d). 
63 UN Human Rights Committee, General Comment No. 32, UN doc. CCPR/C/GC/32 (2007), para. 32 ("HRC GC 32"). 
64 Meruvian Criminal Procedure Code ("Meruvian CPC"), Art. 42(1), as reproduced in Case Facts, para. 20. 
65 HRC GC 32, para. 39. 
66 Meruvian CPC, Art. 42(3). 
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III.A.2.a. Unsubstantiated urgency invocation: Art. 42(2) of the Meruvian CPC permits postponement 

of counsel access only where delay would pose a substantial and immediate risk to public security.67 The 

NIB offered no particularized showing of any such risk; officials cited "national security purposes" and 

"standard intelligence-gathering procedures", language that discloses routine institutional practice, not a 

specific and contemporaneous threat assessment.68 The urgency exception must be assessed at the time 

the interrogation decision is made, not based on later events. In the present case, the Lumbara ambush, 

occurring after the interrogation, cannot justify a threshold that did not exist when questioning began.69 

III.A.2.b. Incommunicado detention: All three detainees were held entirely without communication 

with the outside world; no access to family, no access to counsel, and no independent oversight, before 

and throughout the duration of their NIB interviews. International human rights law treats 

incommunicado detention as presumptively creating the conditions for coercive interrogation, precisely 

because persons in this position are deprived of every safeguard against institutional pressure and abuse.70 

III.A.2.c. Credible, unrebutted allegation of compulsion: A post circulated on a local social media 

platform, purportedly authored by one of the escaped detainees, explicitly stated that the individual had 

been "forced to answer questions" during NIB interrogation.71 The burden of establishing the 

admissibility of evidence lies with the Prosecution.72 If an allegation of compulsion is neither investigated 

nor rebutted, the Prosecution fails to meet its burden. Combined with the structural conditions, this failure 

makes the evidence inadmissible.73  

25. Assessed cumulatively, the three indicators above are more than sufficient to establish a violation of 

internationally recognized human rights within the meaning of Art. 69(7). 

III.B. The Violations Cast Substantial Doubt on the Reliability of the Statements 

26.  The Prosecution may argue that the statements are third-party observations rather than self-

incriminating confessions, and that the coercion-reliability nexus is therefore attenuated. This 

characterization must be rejected. This Court has confirmed that the coercion-reliability nexus is not 

confined to confessions, it applies equally to any account produced under conditions that distort the 

 
67 Meruvian CPC, Art. 42(2). 
68 Case Facts, para. 20. 
69 Case Facts, para. 21; Katanga Confirmation, para. 79. 
70 HRC GC 32, para. 32; ICCPR, Art. 10(1). 
71 Case Facts, para. 22. 
72 Al Hassan Confirmation, para. 30; Mbarushimana Confirmation, para. 68. 
73 Bemba et al. Exclusion, para. 29. This Court has held that it is the totality of the structural conditions of an interrogation, 

not merely the commission of discrete acts of physical violence, that determines whether coercive conditions existed. 
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witness's free recollection and expression.74 A person held incommunicado and denied counsel may 

fabricate, exaggerate, or omit information, especially when statements incriminate someone and the 

institutional context pressures them to provide confirming evidence.75 

27.  Reliability is independently and further undermined by the complete absence of every procedural 

marker that this Court has identified as supporting a finding of sufficient reliability. In Ali Kushayb, the 

Chamber identified the following indicia: the presence of legal counsel during questioning; a rights 

caution administered to the deponent; an oath or solemn declaration; independent oversight of the 

interrogation; and a signed acknowledgement of the accuracy of the record.76 The complete absence of 

these markers in the NIB records of P-143, P-167, and P-204 indicates a systemic failure, making the 

records unreliable. 

28.  Reliability is further and irreversibly compromised by the permanent unavailability of all three 

deponents for cross-examination, all having escaped custody during the Lumbara convoy ambush.77 This 

conclusion is of acute practical importance: P-143 and P-167 are the only items in the Prosecution's List 

of Evidence that directly and specifically corroborate Mr. Xaba's individual knowledge of and 

involvement in recruitment at the operational level.78 Their exclusion would not merely reduce 

evidentiary weight on a peripheral point, it would remove the sole direct evidentiary foundation of the 

co-perpetration case against Mr. Xaba. 

III.C. Admission Would Seriously Damage the Integrity of the Proceedings 

29.  Independently of and in addition to the reliability limb, the Defence submits that admission of the 

NIB statements would be antithetical to and would seriously damage the integrity of the proceedings 

within the meaning of Article 69(7)(b).79 The Appeals Chamber in Lubanga affirmed that the Court's 

institutional legitimacy rests not only on the substantive correctness of its findings but equally on the 

procedural integrity with which those findings are reached.80 Admitting evidence obtained in 

incommunicado detention, violating the ICCPR and Meruvian CPC, and where compulsion allegations 

 
74 Mbarushimana Confirmation, para. 70. 
75 Bemba et al. Exclusion, para. 29; Al Hassan Confirmation, para. 30. 
76 Prosecutor v. Ali Kushayb, ICC-02/05-01/20, Second Decision on Admission of Evidence, 20 May 2022, para. 18. 
77 Case Facts, para. 21. It is therefore impossible to test the voluntariness of the statements, probe the precise questions 

asked and answers given, or challenge the accuracy of specific passages the Prosecution relies upon. Where the defect is 

irreversible; where the witnesses cannot be called, examined, or cross-examined under any circumstances, no remedial 

measure short of exclusion can restore the procedural protection that has been permanently extinguished. 
78 Case Facts, paras. 20–22; Exhibit 3, P-143 and P-167. Lubanga Confirmation, para. 37 
79 Rome Statute, Art. 69(7)(b). 
80 Prosecutor v. Lubanga, ICC-01/04-01/06, Appeals Judgment on the Defence Challenge to Jurisdiction, 14 December 

2006, para. 37. 
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remain unaddressed, would signal that the Court may rely on evidence the originating State itself would 

deem inadmissible.81 

30.  This Court confirmed in Bemba et al. that the integrity limb of Art. 69(7) operates as an autonomous 

and self-sufficient ground for exclusion, independent of any finding on reliability.82 The systemic 

character of the violations here, three detainees interrogated under identical conditions pursuant to the 

NIB's standard procedures, without particularized justification, without independent oversight, and in 

circumstances where compulsion has been alleged, elevates what might otherwise appear as an isolated 

procedural lapse to a structural pattern of conduct that this Chamber must categorically refuse to 

endorse.83 Admitting this evidence would imply that routine domestic human rights violations are 

acceptable in Court proceedings, contradicting the Court’s core principles. 

IV. PRAYER FOR RELIEF 

31.  For the foregoing arguments canvassed above, with both judicial and statutory authorities adduced, 

the Defence respectfully requests that PTC I: 

A. Decline to confirm the charges under Art. 61(7)(b) of the Statute, as there are no substantial grounds 

to believe that the war crimes under Art. 8(2)(e)(vii), namely, conscripting or enlisting children under 

the age of 15 into armed groups or forces, or using them to participate actively in hostilities, were 

committed by an organized armed group in the context of a non-international armed conflict. 

B. In the alternative, decline to confirm the charges as there are no substantial grounds to believe that 

Mr. Xaba is criminally responsible as a co-perpetrator under Art. 25(3)(a) of the Statute, having regard 

to the absence of a common plan, an essential contribution, and the requisite intent and knowledge. 

C. Exclude from the Prosecution’s List of Evidence the statements obtained from detainees while held 

incommunicado and under coercive conditions, pursuant to Art. 69(7) of the Statute, on the grounds that 

their admission would seriously undermine the reliability of the evidence and the integrity of the 

proceedings. 

                                                                                                                              Respectfully submitted, 

  Counsel for the Defence 

 
81 Bemba et al. Exclusion, paras. 22, 29; Meruvian CPC, Art. 42(3). 
82 Bemba et al. Exclusion, para. 16.  
83 Case Facts, para. 20. 


