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I. THERE ARE SUBSTANTIAL GROUNDS TO BELIEVE THAT THE WAR CRIMES
UNDER ARTICLE 8Q2)(E)(VII) OF THE STATUTE WERE COMMITTED BY AN
ORGANISED ARMED GROUP

1.  The Prosecution submits that the Kivara People’s Defence Movement (‘KPDM”) has committed
the war crimes of conscripting or enlisting children under the age of fifteen into armed groups, or
using them to participate actively in hostilities (‘child recruitment’) in the context of a non-
international armed conflict (‘NIAC’).! Herein, there are substantial grounds to believe that [L.A.]
KPDM committed the war crimes of child recruitment in the context of an NIAC, and [I.B.] the

material elements, and [I.C.] the mental element of Art. 8(2)(e)(vii), are sufficiently satisfied.

I.A. KPDM COMMITTED THE WAR CRIMES OF CHILD RECRUITMENT IN THE CONTEXT OF AN
NIAC

2. For a crime to be committed in the context of an NIAC, the parties to the conflict must be
organised armed groups (‘OAG”) and the armed violence must be protracted in nature.? Further, there
must be a nexus between the conflict and the perpetrator’s ability to commit that crime.? This
requirement is met in this case as [I.A.1.] KPDM was an organised armed group, [I.A.2.] the armed

violence was protracted in nature, and [I.A.3.] there was a nexus between the war crime and the

NIAC.
LA.1. KPDM was an organised armed group

3. The Prosecution submits that the conflict between the Meruvian Defence Forces (‘MDF’) and
KPDM qualifies as an NIAC,* as KPDM exhibited the required ‘minimum level of organisation.”” In
Katanga, the level of organisation was determined broadly based on structural and operational
factors. It clarified that none of these indicative factors are individually determinative, and a group

may be sufficiently organised even if only some of them are met.”

4.  Firstly, the structural factors are indicated by the existence of a command structure within the
group and its ability to speak with one voice.® In the present case, even if some authority was

decentralised,’ ‘coordinators’ of demarcated sectors were supervised by ‘senior members’ of KPDM,

! Rome Statute, Art. 8(2)(e)(vii).

2 Rome Statute, Art. 8(2)(f); ICTY, Prosecutor v. Milan Lukic and Sredoje Lukic, 1T-98-32/1-T, Judgement, 20 July 2009,
para. 880.

3 1CC, The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08, Judgment pursuant to Article 74 of the Statute,
21 March 2016, para. 142 (“Bemba TC (2016)”); ICTY, Prosecutor v. Dragoljub Kunarac Radomir Kovac and Zoran
Vukovic, IT-96-23 & 1T-96-23/1-A, Judgement, 12 June 2002, para. 58 (“Kunarac AC (2002)”).

4 Rome Statute, Art. 8(2)(f).

S1CC, The Prosecutor v. Bosco Ntaganda, ICC-01/04-02/06, Judgment, 8 July 2019, para. 717 (“Ntaganda TC (2019)”).
8 ICC, The Prosecutor v. Germain Katanga, ICC-01/04-01/07, Judgment pursuant to article 74 of the Statute, 7 March
2014, para. 1186 (“Katanga TC (2014)”).

7 ibid.

8 Bemba TC (2016), para. 134.

9 ICRC, Roots of Restraint in War, (2018), p. 46.



and their orders were also transmitted to local commanders.'? This, coupled with KPDM’s statement

11 evidences a hierarchical command structure.

referring to recruitment into the group’s ‘ranks,
Furthermore, the attribution of such statements collectively to the group demonstrates their ability to

speak with a unified voice.!?

5. Secondly, the operational factors may be demonstrated by the group’s ability to recruit and train
personnel, coordinate attacks, establish control over territory, maintain checkpoints and roadblocks,
and sustain supply chains.!® Herein, KPDM members were observed performing drills at training sites
and encampments.'# Further, the group employed identifiable and consistent attack tactics, including
coordinated ambushes.!> Moreover, KPDM had de facto control over the territory and maintained
checkpoints, roadblocks, several supply routes, and patrolled regularly, demonstrating operational

capacity.'® Consequently, these factors sufficiently indicate that KPDM was an OAG.
LA.2. The armed violence was protracted in nature

6.  The protracted nature of armed violence may be determined by the seriousness of attacks and
destruction, the number of casualties caused, the spread of clashes over territory, and the attention of

international organisations garnered by the conflict, among other factors.!”

7. Herein, the seriousness of the attacks is evidenced by the significant infrastructural and military
losses caused by the sustained confrontations between KPDM and MDF.!'® Moreover, forty-five
casualties were reported after the Mount Vutura ambush, among the other deaths caused by the
conflict!® that spread across multiple villages, like Tandora and Lumbara.?® Lastly, the conflict drew
significant involvement from the International Relief Consortium.?! Thus, KPDM’s structure and the

protracted armed violence indicate the existence of an NIAC.
LA.3. There was a nexus between the war crime and the NIAC

8.  The existence of a nexus between the conduct and conflict is assessed, infer alia, based on: (1)
whether the perpetrator and the victim had a role in the fighting; (i1) whether the act may be said to

serve the ultimate goal of a military campaign; and (iii) whether the crime is committed as part of the

10 Case Facts, para. 12.

! Case Facts, para. 23.

12 Case Facts, para. 14; Clarification 3.
13 Bemba TC (2016), para. 134.

14 Case Facts, paras. 11, 19, Exhibit 1.
15 Case Facts, paras. 10, 21.

16 Case Facts, paras. 10, 11, 24.

17 Ntaganda TC (2019), para. 716; ICTY, Prosecutor v. Ljube Boskoski and Johan Tarculovski, IT-04-82-T, Judgment, 10
July 2008, para. 177.

18 Case Facts, para. 10.

19 Case Facts, paras. 10, 21.

20 Case Facts, paras. 10, 18, 21.

2! Case Facts, para. 17; Clarification 1.



perpetrator’s official duties. 2 Firstly, KPDM, as the conflicting party, recruited children who played
an operative role in the conflict.?* Secondly, these individuals were recruited to fight against the
government, which was KPDM’s ultimate goal.>* Thirdlyy, KPDM members and recruitment
coordinators carried out mobilisation efforts in their official capacity as submitted further.?> Thus, the

war crime occurred ‘in the context’ of the NIAC subsisting in Northern Kivara.
I.B. THE MATERIAL ELEMENTS OF ART. 8(2)(E)(VII) ARE SUFFICIENTLY SATISFIED

9.  To satisfy the elements of child recruitment, it must first be shown that the children were under
the age of fifteen (‘under-age children’), and recruited in the armed forces.?® Secondly, their
recruitment must constitute at least one of the three separate offences: conscription, enlistment or
using children to participate actively in hostilities.?” The Prosecution submits that [I.B.1.] KPDM
recruits were children under the age of fifteen, [I.B.2.] KPDM conscripted and enlisted under-age
children, and [I.B.3.] in any event, KPDM used under-age children to participate actively in the

conflict.
LB.1. KPDM recruits were children under the age of fifteen

10. In Lubanga, it was established that the age of recruits may be determined by their physical
appearance, if they lack documentation.?® To this end, the Court relied upon eye-witness accounts of
children being trained and participating in activities as proof that the children were under-age.?
Herein, although some residents lacked documentation, KPDM members injured after the Mount
Vutura ambush were identified to be below the age of fifteen by their parents.3® Moreover, many
residents, news reports and an international NGO observed children performing drills, logistical tasks,
and moving with KPDM groups.3! In fact, interview accounts of KPDM members confirmed that
boys who manifestly appeared under-age had joined KPDM.*? Thus, there are substantial grounds to
believe that KPDM recruited under-age children.

1.B.2. KPDM conscripted and enlisted under-age children

11. Conscription involves compulsion or coercion in order to enrol individuals into the armed

22 Ntaganda TC (2019), paras. 731-732; ICTY, Kunarac AC (2002), para. 59; and ICTR, Georges Anderson Nderubumwe
Rutaganda v. The Prosecutor, ICTR-96-3-A, 26 May 2003, para. 569.

23 Case Facts, paras. 15, 16.

24 Case Facts, para. 9.

25 See .B.2.

26 Elements of Crimes, Art. 8(2)(e)(vii), Element 2; ICC, The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06,
Decision on the confirmation of charges, 29 January 2007, para. 271 (“Lubanga PTC (2007)”).

27 Elements of Crimes, Art. 8(2)(¢)(vii), Element 1; ICC, The Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06-T-
359-ENG, Judgment pursuant to Article 74 of the Statute, 14 March 2012, para. 609 (“Lubanga TC (2012)”).

28 Lubanga PTC (2007), para. 379(ix.), footnote 495.

2 ibid.

30 Case Facts, para. 18

31 Case Facts, para. 17, 19, Exhibit 1; Clarification 1.

32 Case Facts, Exhibit 3.



group.’® This is satisfied if the manner in which the child was enrolled was involuntary.3* Herein,
KPDM members specifically went to households with under-age boys and repeatedly urged their
families to ‘send their sons to take part in [its] activities,’3* thereby creating psychological pressure.
Consequently, families sent boys ‘as young as 13—14 years,’ but later organised demonstrations to
protest against KPDM’s child recruitment.3” Moreover, many complained to the local police regarding
their children’s recruitment.®® These objections demonstrate that families were compelled to send

under-age children to KPDM against their will, amounting to conscription.

12. Alternatively, enlistment refers to any conduct by the group accepting the child as a part of its
militia.** In Lubanga, it was established that children are particularly vulnerable to being compelled
to join armed forces due to ethnic rivalry or ideological motivations by family and community
members.*® Consequently, it held that the voluntary consent of the children is not a valid defence.*!
Therefore, in any event, KPDM’s acceptance of children who volunteered, or were sent by their

parents pursuant to their mobilisation efforts, satisfies the charge of enlistment.*?

1.B.3. In any event, KPDM used under-age children to participate actively in the conflict

13.  While ‘active participation’ ordinarily refers to direct participation in combat, it was clarified
in Katanga that its scope extends to support functions within military operations.** Thus, active
participation includes carrying ammunition or equipment, delivering messages, and manning
checkpoints.** In fact, the decisive factor to determine active participation is whether the support

provided by the child exposed them to danger as a potential target.*

14. The Prosecution submits that children were seen assisting armed groups near Mount Vutura by
carrying ammunition.*® They were also seen carrying supplies and relaying messages at
checkpoints.*’ Thus, under-age recruits were clearly employed to support KPDM’s military

operations. Furthermore, under-age recruits wearing KPDM insignia were injured at the Mount

3 1CC, The Prosecutor v. Alfred Yekatom and Patrice-Edouard Ngaissona, ICC-01/14-01/18, Judgment, 24 July 2025,
para. 3848.

3% Ntaganda TC (2019), para. 1106.

35 Case Facts, para. 15.

36 Ntaganda TC (2019), para. 1106.

37 Case Facts, para. 23.

38 Case Facts, para. 16.

3 Lubanga TC (2012), para. 607; SCSL, Prosecutor v. Issa Hassan Sesay Morris Kallon Augustine Gbao, SCSL-04-15
A, Judgment, 2 March 2009, para. 191 (“Sesay TC (2009)”).

40 ibid., para. 611.

4ibid., para. 617.

42 Case Facts, para. 16.

43 Katanga TC (2014), para. 1044.

4 SCSL, Prosecutor v. Alex Tamba Brima, Brima Bazzy Kamara, Santigie Borbor Kanu, SCSL-04-16-T, 20 June 2007
para. 737.

4 Lubanga TC (2012), para. 628.

46 Case Facts, para. 11.

47 Case Facts, Exhibit 2.



Vutura ambush, confirming that they were exposed to real danger during the hostilities.*® Therefore,

the material elements of conscription, enlistment and active participation are satisfied.
I.C. THE MENTAL ELEMENT OF ART. 8(2)(E)(VII) IS SUFFICIENTLY SATISFIED

15. The mental element of Art. 8(2)(e)(vii) requires both knowledge of the war crime, and of the
factual circumstances that established the armed conflict.*’ The knowledge requirement does not need
actual knowledge; it is sufficient to show that the perpetrator ‘should have known’ that recruits were
under-age.’° In Lubanga, it was held that a perpetrator should have known about child recruitment
where a lack of knowledge is because of a lack of due diligence.’! Notably, even negligence in

confirming the age of the recruits sufficiently meets this threshold.>>

16. KPDM should have known that the ‘young looking boys’ joining the ranks were under-age. In
fact, its members admitted that doubts were raised regarding the recruitment of children but ‘no one
asked their exact age,’>® demonstrating KPDM’s negligence. Moreover, KPDM coordinators
continued to have a higher duty to verify ages even if members lacked adequate documentation.>*
Further, KPDM’s mobilisation urging young Kivarans to join the effort against the government
indicates that they were aware of the factual circumstances of the conflict.>> Consequently, KPDM
satisfied the requisite mental elements of the crime charged. Thus, there are substantial grounds to

believe that KPDM committed the war crime of child recruitment in the context of an NIAC.

II. MR XABA IS INDIVIDUALLY CRIMINALLY RESPONSIBLE AS A CO-
PERPETRATOR UNDER ARTICLE 25(3)(A) OF THE STATUTE

17.  Art. 25(3)(a) of the Statute requires that the accused commit the crime ‘jointly with another,”>
which entails joint control over the crime through a common plan.’’ In Lubanga, two objective and
three subjective requirements were laid down to establish a co-perpetrator’s liability.’® The objective
requirements include the existence of a common plan and an essential contribution by the accused to

the commission of the crime.’® The subjective requirements include mutual awareness among the

48 Case Facts, para. 18.

4 Elements of Crimes, Art. 8(2)(e)(vii), Element 3, 5.

30 Elements of Crimes Art. 8(2)(e)(vii), Element 3.

! Lubanga PTC (2007), para. 358.

S21CC, The Prosecutor v. Germain Katanga And Mathieu Ngudjolo Chui, ICC-01/04-01/07, Decision on the confirmation
of charges, 30 September 2008, para. 252 (“Katanga PTC (2008)”); Sesay TC (2009), paras. 1702—1704.

33 Case Facts, Exhibit 3, P-143 Statement.

S4ICTY, The Prosecutor v. Tihomir Blaskié, IT-95-14-T, Judgment, 3 March 2000, paras. 319, 322.

55 Case Facts, para. 15.

36 Rome Statute, Art. 8(2)(e)(vii).

STICC, The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/08, Decision Pursuant to Article 61(7)(a) and (b) of
the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, para. 348 (“Bemba
PTC (2009)”).

38 Lubanga PTC (2007), paras. 328-330.

' ICC, The Prosecutor v. Mahamat Said Abdel Kani, ICC-01/14-01/21, Decision on the confirmation of charges against
Mahamat Said Abdel Kani, 9 December 2021, paras. 4647 (“Kani PTC (2021)”).
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perpetrators,®® the accused’s awareness of the essential nature of their contribution,®! and the presence
of the required intent and knowledge.®? In the instant case, Mr Xaba is liable as a co-perpetrator since
the requirements of [II.A.] a common plan, and [II.B.] essential contribution have been met, and

[II.C.] Mr Xaba possessed the requisite intent and knowledge regarding child recruitment.
II.A. THE REQUIREMENTS OF A COMMON PLAN HAVE BEEN MET

18. A co-perpetrator is individually criminally responsible if he coordinates the commission of the
specific crime charged with others through an agreement, common plan, or joint understanding.® The
Prosecution submits that [I1.A.1.] Mr Xaba recruited children jointly with others based on a common

plan, and [I1.A.2.] he was mutually aware of, and accepted, the implementation of the common plan.
11.A.1. Mr Xaba recruited children jointly with others based on a common plan

19. A common plan may be achieved through an explicit or implicit agreement, or joint
understanding,® which may be inferred from the subsequent concerted action of the co-perpetrators.®
Further, the plan must include an element of criminality which would lead to the commission of the
crime in the ordinary course of events; however, it need not be directed specifically at the crime’s
commission.%® In Lubanga it was clarified that targeting young recruits in general would result in

child recruitment in the ordinary course, even if reference is not made to a specific age group.®’

20. In this case, Mr Xaba acted jointly with other leaders,*® making important policy decisions and
coordinating KPDM activities.®® A common mobilisation policy is evinced by the communications
between Mr Xaba, a sector head, and Mr Jumba regarding the need to induct more members.”°
Further, the strategy of leaflet distribution and household visits was common across KPDM'’s
mobilisation efforts.”! Moreover, the co-perpetrators specifically targeted households with under-age

children pursuant to their common mobilisation strategy, reflecting an element of criminality.”?

21. Consequently, there was sufficient risk that such a strategy would lead to child recruitment in
the ordinary course of events. In fact, the risk materialised into reality as children left their houses

after KPDM members and Mr Xaba visited and urged their families.” Therefore, a common plan was

0 Lubanga TC (2012), para. 1018.

61 ibid.; Bemba PTC (2009), para. 371.

2 Lubanga PTC (2007), para. 343.

63 ibid.

% Lubanga PTC (2007), para. 344.

5 ICC, The Prosecutor v. Bahar Idriss Abu Garda, 1CC-02/05-02/09, Decision on the Confirmation of Charges, 8
February 2010, para. 180 (“Abu Garda PTC (2010”); Lubanga PTC (2007), para. 345.
8 Lubanga TC (2012), para. 986.

7 Lubanga PTC (2007), para. 377(ii).

%8 Case Facts, para. 13.

% Case Facts, para. 14.

70 Case Facts, Exhibit 3, P-143, P-167 Statements.

! Case Facts, para. 15.

2 Case Facts, para. 15.

3 Case Facts, para. 16.



evident between Mr Xaba and KPDM members to recruit under-age children.
11.A.2. Mr Xaba was mutually aware of, and accepted, the implementation of the common plan

22. To show mutual awareness and acceptance, it suffices that the co-perpetrator accepted the
likelihood that implementing the common plan would lead to the commission of the crime in the
ordinary course.”* As submitted above, KPDM’s mobilisation strategy would have led to the
recruitment of children in the ordinary course. Mr Xaba’s acceptance of this consequence, along with
other members, is evidenced by his recruitment visits to villages like Maliko, Ruvenga and Tandora,
where he urged families with under-age children to send their sons.”> Even when KPDM members
noticed under-age children in the group, no efforts were made to verify their ages.”® Therefore, Mr

Xaba and other members were mutually aware of and accepted the common plan.
I1.B. THE REQUIREMENTS OF ESSENTIAL CONTRIBUTION HAVE BEEN MET

23. This element necessitates that the perpetrator must make an essential contribution to the alleged
crime to realise the objective requirement of the crime.”” Further, he must be aware of the essentiality
of his role.” In the present case, [IL.B.1.] Mr Xaba contributed essentially to the crime as KPDM’s

recruitment coordinator, and [II.B.2.] he was aware of the essential nature of his contribution.
11.B.1. Mr Xaba contributed essentially to the crime as KPDM's recruitment coordinator

24. It was held in Katanga that a person’s contribution to a common plan is ‘essential,” when he
has the power to frustrate the commission of the crime by withholding his tasks.” For this, the nature

of the tasks assigned to the perpetrator is considered.?

25. Herein, Mr Xaba’s contribution as the recruitment coordinator was essential to the crime.?! He
coordinated meetings and recruitment visits with local heads to implement the group’s mobilisation
strategy.®? Furthermore, he personally visited households and urged families to send children aged
between 13—14 to join the group.®} Crucially, children left their homes immediately after his visits.®*
Moreover, the continuation of Mr Xaba’s control over recruitment after Mr Jumba’s death further

demonstrates that child recruitment would not have occurred without Mr Xaba’s involvement.®

" Lubanga TC (2012), para. 984.

5 Case Facts, para. 14, 16.

76 Case Facts, Exhibit 3, P-143 Statement.

" Lubanga TC (2012), para. 1006; Abu Garda PTC (2010) para. 160; Kani PTC (2021), paras. 46-47.

8 Katanga PTC (2008), para. 539; Abu Garda PTC (2010), para. 161.

" Katanga PTC (2008), para. 525.

8 Lubanga PTC (2007), para. 347; Lubanga TC (2012), paras. 996-1000; ICC, The Prosecutor v. Abdallah Banda
Abakaer Nourain and Saleh Mohammed Jerbo Jamus, 1CC-02/05-03/09-121-Corr-Red, Corrigendum of the “Decision
on the Confirmation of Charges”, 7 March 2011, para. 160.

81 Case Facts, para. 14.

82 ibid.

8 Case Facts, para. 16.

84 Case Facts, para. 15.

85 Case Facts, para. 25; Clarification 2.



11.B.2. Mr Xaba was aware of the essential nature of his contribution

26. In addition to being essential, the perpetrator must also be aware of their ability to control the
commission of the crime.® In Lubanga, the perpetrator’s control, owing to his position of authority,
inevitably reflected awareness of his essential contribution.?” As submitted above, following Mr
Jumba’s death, Mr Xaba continued to perform core functions within KPDM,?® especially as the
recruitment coordinator.® Further, calls for mobilisation and public communications by KPDM were
specifically attributed to him.”® Notably, Mr Xaba was also seen discussing with sector heads and Mr
Jumba the need to induct more members.®! Hence, Mr Xaba’s awareness of his essentiality was an

inevitable result of his position as the recruitment coordinator.

II.C. MR XABA POSSESSED THE REQUISITE INTENT AND KNOWLEDGE REGARDING CHILD

RECRUITMENT

27. The mental element of co-perpetration requires the perpetrator to satisfy the threshold of mens
rea of the crime charged, if it is an exception to general intent and knowledge under Art. 30.° In
Lubanga, it was clarified that for the war crime of child recruitment, it is necessary that the perpetrator
knew or should have known that such persons were under the age of fifteen.”® The ‘should have

known’ requirement is sufficiently met if there is negligence in their duty to do due diligence.**

28. As demonstrated above, Mr Xaba, as the recruitment coordinator, failed his duty to do due
diligence.” Further, he personally visited homes with under-age children and mobilised them to join
the group.’® In such circumstances, it is evident that Mr Xaba knew, or should have known, that
children were being recruited into KPDM. Therefore, there are substantial grounds to believe that Mr

Xaba acted as a co-perpetrator as both the objective and subjective elements have been met.
III. WITNESS STATEMENTS INCLUDED IN THE LIST OF EVIDENCE SHOULD NOT
BE EXCLUDED UNDER ARTICLE 69(7) OF THE STATUTE

29.  Art. 69(7) of the Statute renders evidence inadmissible only where either the Statute or an

internationally recognised human right (‘IRHR’) is violated in its collection, and also affects the

8 Katanga PTC (2008), para. 539; Lubanga TC (2012), para. 959; ICC, The Prosecutor v. Ali Muhammad Ali Abd-
Alrahman (‘Ali Kushayb’), 1CC-02/05-01/20, Decision on the confirmation of charges against Ali Muhammad Ali Abd-
Al-Rahman (‘Ali Kushayb’), 9 July 2021, para. 89.

87 Lubanga TC (2012), para. 1219.

88 Case Facts para. 25.

8 Case Facts para. 14.

% Case Facts paras. 14, 15.

ol Case Facts Exhibit 3.

%2 Ntaganda TC (2019), para. 774.

%3 Elements of Crimes, Art. 8(2)(e)(vii), Element 3.

%4 Lubanga PTC (2007), para. 358; Katanga PTC (2008), para. 252.

% See 1.C.

% Case Facts, para. 15.
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evidence’s reliability or integrity of the proceedings.’” A violation of the Statute does not arise when
investigation is carried out without the OTP’s involvement, as domestic authorities are not bound by
the Statute.”® Therefore, any question of violation by the National Investigation Bureau (‘NIB’) in
this case would be evaluated according to IRHRs. The Prosecution submits that evidence obtained
from incommunicado witnesses is admissible as [III.A.] the statements were not obtained in violation

of IRHRs, and [III.B.] in any event, admission of the witness statements would not violate Art. 69(7).

III.A. THE STATEMENTS WERE NOT OBTAINED IN VIOLATION OF INTERNATIONALLY

RECOGNISED HUMAN RIGHTS

30. The Defence may allege that the rights to counsel and against self-incrimination of the detainees
were violated by the NIB, during the investigation.” However, in the present case, the temporary
limitation of these rights does not amount to a violation of IRHRs as it was done pursuant to Meruvian
law.!% Under Art. 69(8) of the Statute, the Court cannot rule on the application of domestic procedural
law when determining a statement’s admissibility.!°! In fact, in Bemba, it was affirmed that the Court
is precluded from ruling on whether domestic law was correctly applied or not.!9? Therefore, the
investigation of incommunicado witnesses according to domestic law did not violate their IRHRs

such that it would trigger the application of Art. 69(7) in this case.

31. Inany event, this Court relies upon human rights instruments such as the ICCPR and ECHR if
a violation of IRHRs is to be evaluated.'®® While the right to counsel and the right against self-
incrimination may be considered fair trial rights,!* neither are recognised as absolute rights.!% The
Prosecution submits that the witnesses’ [III.A.1.] right to counsel and [III.A.2.] right against self-

incrimination were not violated.
1I1.A.1. The witnesses’right to counsel was not violated

32. The Prosecution submits that, since the right to counsel is not absolute, it was justifiably limited

by the NIB even under international standards. To determine such standards, this Court has

7 Rome Statute, Art. 69(7).

BICC, The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, ICC-01/04-01/07, Decision on the Prosecutor’s
Bar Table Motions, 17 December 2010, para. 59 (“Katanga Bar Table Motion (2010)”).

% Case Facts, para. 6(ii).

100 Case Facts, para. 20.

101 Rome Statute, Art. 69(8).

102 prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-01/13-1432, Decision on Bemba and Arido Defence Requests to
Declare Certain Materials Inadmissible, para. 24.

103 Gilles Bitti, “Article 21 of the Statute of the International Criminal Court and the treatment of the sources of law in
the jurisprudence of the ICC”, Carsten Stahn and Goran Sluiter (eds.), The emerging practice of the International Criminal
Court, (1% ed., 2009), p. 301.

104 JCCPR Art. 14(3); ECHR Atrt. 6; ECtHR, Saunders v. United Kingdom, 19187/91, Judgment, 17 December 1996, para.
68.

105 BCtHR, John Murray v. the United Kingdom, 18731/91, Judgment, 8 February 1996, para. 63; ECtHR, O 'Halloran
and Francis v. The United Kingdom, 15809/02 and 25624/02, Judgment (Grand Chamber), 29 June 2007, para. 53
(“O’Halloran GC (2007)”); UN doc. E/CN.4/1985/4, Annex (1985), para. 70 (Economic and Social Council, Siracusa
Principles).
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consistently relied upon ECtHR jurisprudence on right limitations.'% The ECtHR accepts the
temporary restriction of a detainee’s right to counsel if, firstly, there are compelling reasons to do so,
and secondly, the proceedings as a whole were fair. '

33. There are ‘compelling reasons’ if the decision to restrict the right to counsel had a basis in

domestic law which sufficiently prescribed the scope of such restrictions.!*®

In the present case,
Meruvian law allows for the interrogation of detainees without legal counsel where there is a
substantial risk to public security.!? Herein, the security environment in Northern Kivara was volatile
due to sustained violent confrontations between KPDM and the government.!'? In this context, the
detainees, who had earlier been members of KPDM, were apprehended by the MDF during a counter-
insurgency operation.!!! Therefore, the need to ascertain the structure and leadership of the armed
group, for restoring national security, demonstrated compelling reasons to interview the detainees

urgently.

34. Further, fairness of the proceedings may be assessed based on the weight of public interest in
the investigation and the reliability of evidence, among other factors.!!? In this case, citizens made
multiple police complaints regarding the recruitment of their children by KPDM.!''* Moreover,
community representatives expressed increasing concerns regarding their safety and well-being.!'4
This indicates the significant weight of public interest in the urgent investigation of KPDM members.
Further, the Prosecution submits that the witness statements are reliable.!!> Thus, no violation of the

witnesses’ right to counsel is made out as it was lawfully limited.
1I1.A.2. The witnesses ' right against self-incrimination was not violated

35. For aprocedure to violate the right against self-incrimination, the right’s ‘very essence must be
destroyed.”!''® Such a violation may be assessed by: (i) the nature and degree of compulsion; (ii) the

existence of relevant procedural safeguards; and (iii) the use to which evidence so obtained is put. !’

36. The Prosecution submits that there is no evidence of violation of the witnesses’ right against

106 Lubanga Bar Table Motion (2009), paras. 21-22; ICC, The Prosecutor v. Jean-Pierre Bemba Gombo, ICC-01/05-
01/08 A, Judgment on the appeal of Mr Jean-Pierre Bemba Gombo against Trial Chamber III’s “Judgment pursuant to
Article 74 of the Statute”, 8 June 2018, para. 331.

07 ECtHR, Beuze v. Belgium,71409/10, Judgment (Grand Chamber), 9 November 2018, para. 139 (“Beuze GC (2018)”);
ECtHR, Ibrahim et al. v. The United Kingdom, 50541/08, 50571/08, 50573/08 and 40351/09, Judgment (Grand Chamber),
13 September 2016, para. 257 (“Ibrahim GC (2016)”).

108 Ibrahim GC (2016), para. 258.

109 Case Facts, para. 20.

110 Case Facts, paras. 10, 17.

"1 Case Facts, para. 20.

"2 Jbrahim GC (2016), para. 274; Beuze GC (2018), para. 150.

113 Case Facts, para. 16.

114 Case Facts, Exhibit 1.

115 See 111.B.

116 O 'Halloran GC (2007), para. 53.

7 ibid., para. 55; ECtHR, Jalloh v. Germany, 54810/00, Judgment (Grand Chamber), 11 July 2006, para. 101; ECtHR,
Bykov v. Russia, 4378/02, Judgment (Grand Chamber), 10 March 2009, para. 104.
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self-incrimination. Firstly, the NIB followed standard domestic procedure which prohibits
interrogation before informing detainees of their right to silence, and secondly, reports were
subsequently forwarded to competent national authorities.!'® This indicates that the witnesses were
not compelled, and safeguard measures were also deployed accordingly. Thirdly, the statements are

to be used as evidence specifically against KPDM and the Defendant, not the witnesses themselves.

37. In any case, a text-based social media post from an unverified source, claiming to be the
supposed detainee, cannot adequately demonstrate coercion.!' Such unverified social media posts
must not be relied upon as they are vulnerable to manipulation.'?° Consequently, the evidence does

not warrant exclusion since no IRHR has been violated.
ITI1.B. IN ANY EVENT, ADMISSION OF THE WITNESS STATEMENTS WOULD NOT VIOLATE ART. 69(7)

38. Even if an IRHR is violated, the Defence must show that admission would have the adverse
effects of unreliability or danger to integrity as outlined in Art. 69(7)(a) and (b).'?! The Prosecution
submits that [ITI.B.1.] there is no substantial doubt on the reliability of the evidence, and [II1.B.2.]

admission would not be antithetical to or seriously damage the integrity of the proceedings.
III.B.1. There is no substantial doubt on the reliability of the evidence

39. Art. 69(7)(a) provides that mere allegation of unreliability does not trigger exclusion, and it
must necessarily meet the threshold of substantial doubt.!'?? Notably, the ICTY has regarded a prima
facie assessment of reliability as sufficient to determine the admissibility of evidence.!?* To that
effect, in Katanga factors such as the source, nature and characteristics, purpose, and the manner of
evidence-gathering, to determine the reliability of evidence were relied on.!?* Further, since the Court

has been tasked to ascertain the truth,'?® it must apply the principles of admissibility flexibly. !

40. Herein, the evidence was obtained directly from former KPDM members.!?” Further, their
statements provided first-hand accounts of the functioning of the OAG, indicating the significant
nature of the source.!?® This makes the evidence crucial for determining KPDM’s structure. Regarding

the manner of evidence-gathering, the statements were recorded using standard intelligence-gathering

118 Case Facts, para. 20.

119 Case Facts, para. 22.

120 Geert-Jan Alexander Knoops and Sara Pedroso, “The Evidentiary Value of NGO and 10 Reports in International
Criminal Proceedings”, The Global Community Yearbook of International Law and Jurisprudence, (2022), p. 56.
2LICC, The Prosecutor v. Jean-Pierre Bemba Gombo et al., 1ICC-01/05-01/13, Decision on Request in Response to Two
Austrian Decisions, 14 July 2016, para. 32; Lubanga Bar Table Motion (2009), para. 41.

122 Petra Veibig, 2016, p. 133.

122 ICTY, Prosecutor v. Brdanin, 1T-99-36-T, Decision on the Defence “Objection to Intercept Evidence”, 3 October 2003,
para. 66 (“Brdanin TC (2003)”).

124 Katanga Bar Table Motion (2010), para. 27.

125 Rome Statute, Art. 69(3).

126 ICC, Rules of Procedure and Evidence, Rule 63(2); Donald K Piragoff, “Article 69” in Otto Triffterer and Kai Ambos
(eds.), Rome Statute of the International Criminal Court: A Commentary (2™ ed., 2008), p. 1321, para. 35.

127 Case Facts, para. 20.

128 Case Facts, Exhibit 3.
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procedures.!'?® Thus, there cannot be substantial doubt regarding the evidence’s reliability.
1I1.B.2. Admission would not be antithetical to or seriously damage the integrity of the proceedings

41. Integrity of the proceedings refers to ‘values found in the Statute,” such as respect for state
sovereignty, the protection of victims, and the punishment of those guilty of grave crimes.'3° The
impact on integrity may be assessed by the nature and gravity of the violation, whether the right
violated was that of the accused himself or of a third-party, and the Prosecution’s degree of control
over the evidence gathering process.!3! Notably, the Court cannot apply the exclusionary rule in the

interest of deterring national authorities. '*?

42. Herein, the temporary limitation of the witnesses’ rights was lawful, and no violation of the
IRHR is made out.'3? Furthermore, the statements were made by former KPDM members, who were
a third party and not the accused himself.!3* Finally, the investigation was conducted independently
by the NIB before reference was made to the Court and was not under the Prosecution’s control. !%3
Consequently, the admission of the statements would not damage the integrity of the Court’s

proceedings. Thus, neither criteria under Art. 69(7) would be violated by admitting the statements.
PRAYER FOR RELIEF

43. In light of the abovementioned arguments, the Office of the Prosecutor respectfully requests the

Pre-Trial Chamber I to adjudge and declare that:

1. There are substantial grounds to believe that the war crime of child recruitment under Art.
8(2)(e)(vii) of the Statute was committed by KPDM.
2. Mr Xaba is individually criminally responsible as a co-perpetrator under Art. 25(3)(a) of the
Statute.
3. Witness statements included in the List of Evidence should not be excluded under Art. 69(7) of
the Statute.
Respectfully Submitted
Office of the Prosecutor

129 Case Facts, para. 20.

130 Lubanga Bar Table Motion (2009), para. 42.

BYICC, The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, ICC-01/12-01/18, Decision on matters
related to Defence challenges under Article 69(7) of the Statute, 6 November 2020, paras, 34, 43; Bemba TC (2016), para.
65.

132 Brdanin TC (2003), para. 63.

133 See I1LA.
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135 Case Facts, para. 1.
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