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L. THERE ARE SUBSTANTIAL GROUNDS TO BELIEVE THAT THE KPDM
COMMITTED WAR CRIMES UNDER ART. 82)(E)(VII) IN THE CONTEXT OF A
NON-INTERNATIONAL ARMED CONFLICT.

[1] The Kivaran People’s Defence Movement (“KPDM”) committed war crimes under Art.
8(2)(e)(VII) of the Rome Statute (the “Statute™), which criminalizes the conscription, enlistment, or
use of children under the age of 15 to participate actively in hostilities. The evidence demonstrates
that [I.A.] the KPDM enlisted and used children under the age of 15 to participate actively in
hostilities; [I.B.] the war crimes were committed in the context of a non-international armed
conflict (“NIAC”); and [I.C.] a direct nexus exists between the war crimes committed and the
armed conflict.

I.A.  The KPDM enlisted and used children under 15 years old to participate actively in
hostilities.

[2] A war crime is a serious violation of international humanitarian law committed in an armed
conflict and criminalized under treaty or customary law, giving rise to individual criminal
responsibility." Art. 8 of the Statute provides the most comprehensive codification of such crimes?,
dividing war crimes into four categories including “serious violations of the laws and customs
applicable in armed conflicts not of an international character” under Art. 8 (2)(e).’

[3] In the context of an NIAC, Art. 8(2)(e)(VII) of the Statute specifically criminalises the
conscription, enlistment, or use of children under the age of 15 to participate actively in hostilities.*
[4] The elements of the crime entail that: First, the perpetrator conscripted or enlisted one or more
persons into an armed force or group or used one or more persons to participate actively in
hostilities; Second, such persons were under the age of 15 years; Third, the perpetrator knew or
should have known that such persons were under the age of 15 years; Fourth, the conduct took
place in the context of and was associated with an armed conflict not of an international character;
and Fifth, the perpetrator was aware of factual circumstances that established the existence of an
armed conflict.’

The KPDM enlisted and used children under the age of 15 to participate actively in hostilities

[S] Conscription refers to the coercive recruitment of children, while enlistment refers to their
voluntary integration into an armed force or group.® Either form of recruitment is sufficient for

liability, and it is not required that a child under 15 years of age who has been conscripted or

! Alexander Schwarz, “War Crimes”, Max Planck Encyclopedia of Public International Law (2014), para. 1.

2 Ibid., para. 38.

3 ICC, Prosecutor v. Ntaganda, 1ICC-01/04-02/06, Second decision on the Defence’s challenge to the jurisdiction of the
Court in respect of Counts 6 and 9, 4 January 2017, para. 40.

* UN doc. A/CONF.183/9* (1998), Article 8(2)(e)(VII) (“Rome Statute™).

> UN doc. PCNICC/2000/1/Add.2 ICC (2002).

8 ICC, Prosecutor v. Ongwen, ICC-02/04-01/15, Judgment, 4 February 2021, para. 2769.



<

enlisted also be “used” to participate actively in hostilities.” As to the use of such children, to
“participate actively in hostilities” ranges from direct participation in hostilities to other supporting
combat-related activities.®

[6] Here, the KPDM engaged in sustained and coordinated recruitment efforts across multiple
villages in Meruvia, utilizing public speeches, distribution of pamphlets, and direct household
visits, urging families to send their sons to join its ranks.” These systematic efforts demonstrate a
deliberate policy of incorporating minors, which constitutes enlistment.

[7] Art. 8(2)(e)(VII) does not require proof of force. It is sufficient that a child under the age of 15
is enrolled in or joins an armed force or group, with or without compulsion.' Multiple sources,
including the International Relief Consortium’s Humanitarian Response Mission, confirm the
presence of children near checkpoints, within encampments, or moving alongside the armed group
while patrolling villages." Notably, two individuals wearing KPDM insignia injured from the
Mount Vutura ambush were confirmed to be under 15 by their families.'? Although the evidence
does not establish explicit force, these facts still establish substantial grounds to believe that
children were enlisted and used by the KPDM.

The KPDM knew or should have known that the persons were under the age of 15

[8] The knowledge element is likewise satisfied. Under Article 30 of the Statute, knowledge
includes awareness that a circumstance will occur in the ordinary course of events."® This may be
established when the accused, along with at least one other perpetrator, implements a common plan,
knowing that such consequences will arise.'

[9] Here, the KPDM, through Adrian Xaba (“Xaba”), pursued a broad recruitment campaign aimed
at “all able Kivarans,” including repeated household visits urging families to send their sons." In
these circumstances, Xaba knew, or at the very least accepted, that children under 15 would be
drawn into the group as a natural consequence of this indiscriminate policy. This is reinforced by
reports that households with boys aged 13 and 14 were urged to send their sons,'® making the

presence of underage recruits not merely possible, but foreseeable and inevitable.

"1CC, Prosecutor v. Ntaganda, 1CC-01/04-02/06, Judgment, 8 July 2019, para. 1104 (“Ntaganda Judgment”).
8 Ibid., para. 2770.

? Facts, para. 15.

" ICC, Prosecutor v. Lubanga, ICC-01/04-01/06, Judgment pursuant to Art. 74, 14 March 2012, para. 618 (“Lubanga
Art. 74 Judgment”).

" Facts, paras. 16-17.

12 Ibid., para. 18.

13 Rome Statute, Article 30(3).

4 Lubanga Art. 74 Judgment, para. 1013

13 Facts, para. 15.

' Tbid.



The enlistment and use of children under the age of 15 took place in the context of an NIAC.

[10] The contextual clement is satisfied when the enlistment or use of children under 15 is
connected and associated with an armed conflict that is not international in character.” Here, the
recruitment and deployment of children occurred during the ongoing armed conflict between the
KPDM and the Meruvian Defense Forces (“MDF”) and served clear military purposes, including
the operation of checkpoints, movement of supplies, and support of the KPDM’s territorial
control.'

The KPDM was aware of the factual circumstances establishing the existence of an armed conflict

[11] Finally, the KPDM members were fully aware of the ongoing armed confrontations with the
MDF because of repeated clashes, ambushes, and territorial control.! The enlistment and use of
children occurred within, and were shaped by, this environment of sustained hostilities.

I.LB. The war crimes were committed in the context of an NIAC.

[12] An armed conflict exists whenever there is resort to armed force between States or protracted
armed violence between governmental authorities and organised armed groups or between such
groups within a State.?* An armed conflict is either international or non-international in nature,*' and
the war crimes listed under Art. 8(2)(e) apply only to an NIAC.

[13] For an armed conflict of a non-international character, the determination focuses on two
closely related criteria: First, the organisation of the parties to the conflict; and Second, the
intensity of the conflict.*® These criteria serve to distinguish an armed conflict from situations of
internal disturbances and tensions, such as banditry, unorganised and short-lived insurrections, or
terrorist activities, which are not subject to international humanitarian law.”

[14] The facts clearly establish the existence of an NIAC because [I.A.1.] the KPDM qualifies as an
organised armed group; and [I.A.2.] the violence between the KPDM and the MDF meets the
intensity criterion.

I.B.1. The KPDM qualifies as an organised armed group.

[15] The first criterion for determining whether an NIAC exists is the involvement of an organised
armed group.” Organisation is assessed through indicia such as the existence of a command
structure, the military or operational capacity of the armed group, the logistical capacity, an internal

disciplinary system, the ability to implement international humanitarian law, and the group’s ability

'7 Lubanga Art. 74 Judgment, para. 571.

' See 1.C below.

' Facts, paras. 9, 18, 20.

2 ICTY, Prosecutor v. Tadi¢, 1T-94-1, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2
October 1995, para. 70.

2! Ntaganda Judgment, para. 702.

2 ICTY, Prosecutor v. Tadi¢, IT-94-1, Trial Chamber II, Judgment, 7 May 1997, para. 562.

2 Ibid.

2 Dapo Akande, “Classification of Armed Conflicts” in Ben Saul and Dapo Akande (eds.), The Oxford Guide to
International Humanitarian Law (2020), p. 40 (“Akande, Classification of Armed Conflicts”).



to speak with one voice.” None of these factors is individually determinative,’ as a group may be
sufficiently organised if only some of them are present.”’

[16] Here, the KPDM possessed a recognisable command-and-control structure. It was led by
prominent figures, namely Berne Jumba (“Jumba”) and Xaba, who were respectively associated
with policy decisions® and coordination through contacts with local commanders.” Xaba served as
KPDM’s coordinator between February and July 2021, during which he organised meetings,
maintained contact with local commanders, and facilitated recruitment activities across multiple
villages.*® The KPDM operated through geographically defined sectors, overseen by senior
members, and transmitted orders by radio or couriers,*' reflecting a functioning chain of command.
[17] Further, the KPDM demonstrated significant operational and military capacity through
sustained and coordinated hostilities against the MDF, including ambushes and exchanges of fire.*
The group exercised de facto control over several districts in Northern Kivara, where it established
checkpoints,®® roadblocks, collected contributions from locals, and imposed movement
restrictions.** These activities reflect the group’s ability to plan and execute military operations and
to control territory.

[18] Moreover, the KPDM exhibited the logistical capacity necessary to sustain its operations. It
conducted recruitment campaigns, including public speeches in Kivara Town, village visits in
Maliko, Ruvenga, Tandora, and Lumbara, and mobilisation efforts coordinated by its leadership.*
Xaba, along with KPDM members, personally visited households, distributed leaflets, and
repeatedly asked families to send their sons to participate in the KPDM’s activities.*® The group
maintained encampments and checkpoints across Northern Kivara and utilised supply routes linking
these positions. Fighters, including young individuals, were observed carrying ammunition,
supplies, and messages between units and checkpoints.”” The factors, taken together, clearly
demonstrate that the KPDM was sufficiently organised to qualify as an armed group for an NIAC.
I.B.2. The violence between the KPDM and the MDF meets the intensity criterion.

[19] The second criterion for an NIAC demands that violence must reach a certain degree of

intensity.”® In practice, the criterion of protracted armed violence has been interpreted as referrin
tensity.”® In practice, the crit f protracted d viol has b terpreted ferring

B ICC, Prosecutor v. Yekatom, ICC-01/14-01/18, Judgment, 24 July 2025, para. 3768.
% Lubanga Art. 74 Judgment, para. 537.

27 Ntaganda Judgment, para. 704.

28 Facts, para. 13.

» Ibid., para. 14.

30 Ibid.

3 bid., para. 12.

32 Ibid., para. 10.

3 Ibid.

#*Ibid., para. 11.

3% Ibid., paras. 14-15.

3 Tbid.

37 Exhibit 1, Local Newspaper Excerpt.

3% Akande, Classification of Armed Conflicts, p. 41.



more to the intensity of the armed violence than to its duration.” The “intensity” criterion is
assessed through factors such as: the seriousness and frequency of attacks and armed clashes, the
spread of clashes over territory and the group’s ability to control territory over a period of time;*
the increase in the number of government forces, mobilisation, and the distribution of weapons
among both parties to the conflict;*' and the number of casualties caused by shelling or fighting and
the deployment of government forces to the crisis area.*

[20] Here, the intense instability and violence in the Northern Kivara region lasted from January
2021 to February 2022, spanning more than a year and involving sustained hostilities spread across
multiple areas. During this period, the KPDM conducted ambushes and coordinated attacks against
MDF forces, reflecting continuous and organised armed confrontations. State authority weakened
substantially, and several districts came under the de facto control of the KPDM.*

[21] The scale of hostilities is further evidenced by sustained military operations by the MDF to
regain control over areas held by the KPDM, including raids across multiple locations in Northern
Kivara under the KPDM’s control.* The deployment of military units in combat operations reflects
situations that require counterinsurgency, which ordinary law enforcement measures cannot
control.* These counterinsurgency operations to regain control over the Northern Kivara territory
resulted in significant casualties, including the Mount Vutura ambush in August 2021, which alone
led to the deaths of 45 MDF personnel.*® Viewed in its scale and consequences, the level of violence
clearly satisfies the intensity requirement for an NIAC.

I.C. There is a nexus between the KPDM’s conduct and the armed conflict.

[22] For conduct to qualify as a war crime, there must be an obvious link between the criminal act
and the armed conflict.*” The armed conflict need not be the ultimate reason for the conduct, nor
must the conduct take place in the midst of battle.* Rather, the conflict must, at a minimum, play a
substantial part in the perpetrator’s ability to commit the crime, the decision to commit it, the
purpose of the commission, or the manner in which the crime was committed.*

[23] In determining this nexus, the relevant considerations include: First, the status of the

perpetrator and victim, and whether they had a role in the fighting; Second, whether the act may be

3 ICTY, Prosecutor v. Haradinaj et al., 1T-04-84-T, Trial Chamber Judgment, 3 April 2008, para. 49 (“Haradinaj
Judgment”).

“ Ntaganda Judgment, para. 716.

! Haradinaj Judgment, para. 394.

2 ICTY, Prosecutor v. Boskoski and Tarculovski, 1T-04-82-T, Trial Chamber Judgment, 10 July 2008, para. 177
(“Boskoski and Tarculovski Judgment”).

4 Facts, para. 10.

4 Ibid., para. 24.

45 Bogkoski and Tar¢ulovski Judgment, para. 175.

46 Facts, par. 18.

“TICTY, Prosecutor v. Muci¢ et al., 1T-96-21-T, Judgment, 16 November 1998, para. 193.

®ICC, Prosecutor v. Lubanga, ICC-01/04-01/06, Decision on the confirmation of charges, 29 January 2007, para. 288
(“Lubanga Confirmation Decision”).

# Ntaganda Judgment, paras. 731.



said to serve the ultimate goal of a military campaign; and Third, whether the crime is committed as
part of, or in the context of, the perpetrator’s official duties.™

The status of the perpetrator and victims demonstrates a direct connection to the armed conflict.
[24] The KPDM, an organised armed group engaged in hostilities against the MDF, recruited
children to support its military operations. The recruitment of children was directly linked to the
operational demands created by the escalating conflict. As hostilities intensified, the KPDM faced
increasing pressure to maintain territorial control and operational capacity, necessitating the
augmentation of its ranks. Xaba himself stated that “more volunteers were needed,”™' reflecting that
recruitment, including of children, was driven by the exigencies of the conflict.

The enlistment and use of children under the age of 15 served the ultimate goal of the KPDMs

military campaign.

[25] The incorporation of children into the KPDM’s ranks strengthened its capacity to sustain
armed operations against the MDF. Children were observed assisting at checkpoints, carrying
supplies, and accompanying armed groups,** all of which contributed to the KPDM’s ability to
conduct hostilities and maintain territorial control. Therefore, this conduct directly furthered the
group’s military objectives.

The_enlistment_and use of children under the age of 15 formed part of the KPDM's organised

military operations.

[26] The recruitment of children was carried out through coordinated campaigns, including public
speeches, distribution of pamphlets, and systematic household visits.® These acts were not isolated
or incidental, but were embedded within the KPDM’s broader operational structure. The armed
conflict thus played a substantial role in both the decision to recruit children and the manner in
which such recruitment was carried out. Accordingly, the enlistment and use of children under the
age of 15 were shaped by and dependent upon the armed conflict in Northern Kivara, thereby
satisfying the nexus requirement for war crimes.

IL. ADRIAN XABA IS CRIMINALLY RESPONSIBLE AS A CO-PERPETRATOR
UNDER ART. 25(3)(A) OF THE ROME STATUTE

[27] Xaba is criminally liable as a co-perpetrator under Art. 25(3)(a) of the Statute. The provision
states that a person shall be criminally responsible and liable for punishment as a co-perpetrator if
the person commits a crime, jointly with another, regardless of whether that other person is

criminally responsible.”* Xaba’s participation can be addressed by the liability form prescribed in

3 Ibid., para. 732.

31 Exhibit 3, Excerpts from NIB Interview Records (P-143).
52 Facts, para. 17.

53 Ibid., para. 15.

** Rome Statute, Art. 23(3)(a).



Art. 25(3)(a) of the Statute in light of the objective and mental elements determined by the ICC.”
The Prosecution submits that the evidence establishes that both the [II.A.] objective and [II.B.]
mental elements are fulfilled.

II.A. The objective requirements are satisfied.

[28] Xaba fulfilled both objective requirements for co-perpetration. These requirements are met
when [II.A.1.] the accused shared a common plan with at least one other co-perpetrator where the
implementation of such a plan would result in the commission of a crime, and [I1.A.2.] the accused
provided an essential contribution to the common plan that resulted in the commission of the
crime.*

II.A.1. Adrian Xaba shared a common plan with Berne Jumba and other sector heads in the
recruitment of children below 15.

[29] A common plan contemplates a situation in which there is a sufficient connection between the
individuals who together commit the crime, allowing responsibility to be established on a joint
basis.”” The common plan need not be previously arranged or formulated, as it may materialise
extemporaneously and be inferred from the fact that a plurality of persons act in unison to put into
effect a joint criminal enterprise.

[30] To establish a common plan, the Chamber in Lubanga examined whether the co-perpetrators
were in contact, and if so, the nature of such contact and their relationship.” While the evidence
failed to establish the relationship of Lubanga and his co-perpetrators, and there was no regular
contact between them, Lubanga’s overall involvement, including visits to soldiers in the camp,
insinuates that he was in contact with the leaders of the community.*

[31] Similarly, Xaba maintained regular and strategic contact with Jumba and other sector heads.®'
This contact is demonstrated by three facts: (a) Xaba had close ties with Jumba®, and they were
heard discussing which sectors needed more people;* (b) Xaba and other KPDM members visited
several communities for recruitment;* and (c) Xaba was seen to visit the sector camps speaking

with the sector head about the need for more volunteers.®

53 Lubanga Art. 74 Judgment, para. 1008.

%6 Ibid., para. 1006.

57 Ibid., para. 981.

S8 ICTY, Prosecutor v. Dusko Tadié, 1T-94-1-A, Appeals Chamber Judgment, 15 July 1999, para. 227.
% Lubanga Art. 74 Judgment, para. 1024.

% Ibid., para 1045

8! Facts, para. 14.

82 Tbid.

83 Exhibit 3, Excerpts from NIB Interview Records (P-167).
6 Ibid., para 16.

% Exhibit 3, Excerpts from NIB Interview Records (P-143).



II.A.2. Adrian Xaba made an essential contribution by having a central role in KPDM’s
recruitment campaigns.

[32] Each co-perpetrator should have made a coordinated and essential contribution to the
realisation of the crime.®® Rather than an individual controlling the crime as a whole, the offense
must be the result of a collective effort.” As previously established,®® Xaba did not act alone but
worked with other KPDM members, making him a co-perpetrator.

[33] The “essential contribution” threshold encompasses individuals who assist in formulating the
relevant strategy or plan, become involved in directing or controlling other participants, or
determine the roles of those involved in the offense.®”’ The role must amount to a situation where,
despite the accused being removed from the scene of the crime, he has control of its commission
because he decides whether and how the offense will be committed.”” In Lubanga, the Chamber
took note that Lubanga was closely involved in making decisions on recruitment policy and he
actively supported recruitment initiatives, for instance by giving speeches to the local population
and the recruits and by personally using children below 15 as his bodyguards.’

[34] Similarly, Xaba exercised joint control with other KPDM members over the execution of the
crime. He directly orchestrated the mobilisation campaign when he delivered a speech urging
Kivarans to join KPDM, and urged families with children aged 13 and 14 to send their sons to take
part in KPDM’s activities.” Even if Xaba was removed from the scene of the crime, Xaba still gets
to decide how the recruitment would be implemented, as he was seen speaking with sector heads

> As a result, sector heads then make decisions

and Jumba about recruiting more people.
independently as long as they relate to the common plan of recruiting children below 15.7

II.B. The mental elements are satisfied.

[35] Xaba satisfies all mental elements for co-perpetration. These elements are met when [IL.B.1.]
the accused was aware that criminal consequences would occur in the ordinary course of events,
[II.B.2.] the accused was aware that he provided an essential contribution to the implementation of
the common plan, and [II.B.3.] the accused was aware of the factual circumstances that established

the existence of an armed conflict, and of the link between these facts and his conduct.”

8 1CC, Prosecutor v. Gbagbo, 1CC-02/11-01/11-1, Warrant of Arrest for Laurent Koudou Gbagbo, 23 November 2011,
para. 10.

87 Stratenwerth, Schweizerisches Strafrecht, Allgemeiner Teil I, Die Straftat (2011), p. 13/49; Maurach/Gossel/Zipf,
Strafrecht, Allgemeiner Teil, Vol. 2 (1989), p. 288.

68 See IL.A.1.

% Lubanga Art. 74 Judgment, para 1004.

" Lubanga Confirmation Decision, para. 347.

"I Lubanga Art. 74 Judgment, para. 1356.

2 Facts, para. 15.

73 Exhibit 3, Excerpts from NIB Interview Records (P-143, P-167).

™ Facts, para. 12.

> Lubanga Art. 74 Judgment, para. 1008.
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IL.B.1. Adrian Xaba was aware that in implementing the recruitment activities, the
consequences of recruiting children would occur in the ordinary course of events.

[36] The phrase “should have known” in paragraph three of the Elements of Art. 8(2)(e)(VII) is an
exception to the intent and knowledge standard provided in Art. 30(1) of the Statute.” This
exception allows for a lower level of knowledge than that of “actual knowledge.””” Thus, conviction
depends on proof that Xaba acted negligently in verifying the recruits’ ages.

[37] By publicly urging “all able Kivarans” to join the armed group’ and visiting households with
sons below the age of 15,” Xaba engineered a recruitment environment where children were highly
vulnerable to enlistment. Crucially, Xaba instituted the recruitment activity without age-verification
safeguards, instead enlisting individuals simply because they “looked strong enough”. This
deliberate failure to implement basic age-verification safeguards constitutes a lack of due diligence,
squarely satisfying the “should have known” requirement.

IL.B.2. Adrian Xaba was aware that he provided an essential contribution to the
implementation of the common plan.

[38] To demonstrate an essential contribution, it is sufficient that the accused had control over the
group and had an instrumental role in its functioning.** The suspect must be aware of his essential
role in the implementation of the crime and must be aware that due to such an essential role, he is
capable of frustrating its implementation and, accordingly, the commission of the crime.®!

[39] Here, Xaba knew his actions were crucial for the crime’s implementation as he engineered the
indiscriminate mobilisation campaign by delivering public speeches, similar to Lubanga,* and
commanded local sector heads to procure the needed bodies.®

I1.B.3. Adrian Xaba was aware of the factual circumstances that established the existence of
an armed conflict, and of the link between these facts and his conduct.

[40] As previously established, Xaba made an essential contribution to the KPDM's recruitment
activities, which makes him a crucial member of the KPDM. Given his position, it is impossible

that he would not be aware of the armed conflict. As KPDM's coordinator from February to July

76 Lubanga Confirmation Decision, paras. 356-359.

7 Maria Kelt and Herman von Hebel, “General Principles of Criminal Law and the Elements of Crimes” in Roy Lee
(ed.), The International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence (2001), p. 31; ICC,
Prosecutor v. Jean-Pierre Bemba Gombo, 1CC-01/05-01/08-424, Decision Pursuant to Art. 61(7)(a) and (b) of the
Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, Pre-Trial Chamber II, 15 June 2009,
para. 354 (“Bemba Confirmation Decision”).

8 Facts, para. 15.

7 Ibid.

8 ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06-2778-Red, Prosecution’s Reply to the « Conclusions
finales de la Défense », Office of the Prosecutor, 1 August 2011, para. 19.

81 Bemba Confirmation Decision, para 371.

8 Lubanga Art. 74 Judgment, para. 1356.

8 Exhibit 3, Excerpts from NIB Interview Records (P-143).

11



2021, Xaba operated directly within this volatile environment, organising meetings and maintaining
contact with local commanders.*

III. ALL STATEMENTS INCLUDED IN THE LIST OF EVIDENCE ARE ADMISSIBLE
PURSUANT TO ART. 69(7) OF THE STATUTE.

[41] All exhibits, including the challenged statements in Exhibit 3, are admissible pursuant to Art.
69(7) of the Statute because: [III.A.] no violation of internationally recognised human rights was
established; and [IIL.B.] the evidence is reliable and consistent with the integrity of the proceedings.
[42] Art. 69(7) mandates a dual test for the exclusion of evidence.® First, it must be established that
the evidence was obtained in violation of the Statute or of internationally recognised human rights.
Second, there must be proof that either: (a) the violation casts substantial doubt on the reliability of
the evidence; or (b) that the admission of the evidence would be antithetical to and would seriously
damage the integrity of the proceedings.*® The Defence has not properly established the criteria set
out in the Statute.

ITI.A. No violation of the Statute or internationally recognised human rights was established.

[43] To exclude evidence, the moving party must establish that the requisite criteria under Art.
69(7) has been met.*” The Defence failed to show that any violation of internationally recognised
human rights occurred.

[44] A violation of the right against torture must reach a minimum level of severity amounting to
moral anguish, such as that arising from a threat or real danger of subjecting a person to physical
harm.®® The prosecution emphasizes that no evidence substantiating the alleged coercion was
adduced. The claim that the former KPDM members were “forced to answer questions” appears
only in a solitary, unverified, and unauthenticated post. *

[45] Moreover, the right to counsel is not absolute.” This right safeguards specifically the rights of
the accused, such as the presumption of innocence, and the privilege against self-incrimination.”
The Statute's provisions on these rights do not extend to witnesses who are not facing prosecution.’
Here, the three interviewees were not the primary suspects of any proceedings initiated or to be

initiated in the ICC. Their statements primarily contain accounts of the KPDM-controlled areas and

8 Facts, para. 14.

8 ICC, Prosecutor v. Lubanga, ICC-01/04-01/06-1981, Decision on the admission of material from the “bar table”, 24
June 2009, para. 39 (“Lubanga bar table decision, 2009”)

8 TCC, Prosecutor v. Bemba Gombo et al., 1CC-01/05-01/13-1257, Decision on Kilolo Defence Motion for
Inadmissibility of Material, 16 September 2015, paras. 9 and 29.

8 1CC, Prosecutor v. Al Hassan, ICC-01/12-01/18-1475-Red, Public redacted version of Decision on requests related to
the submission into evidence of Mr. Al Hassan’s statements, 17 May 2021, para. 37 (“Al Hassan, 2021”)

8 ECtHR, Gifgen v. Germany, 22978/05, Judgment [Grand Chamber], 1 June 2010, para. 66.

% Facts, para. 22.

% ICC, Prosecutor v. Katanga, ICC-01/04-01/07, Decision on the Prosecutor’s Bar Table Motions, 17 December 2010,
para. 59. (“Katanga Decision on Bar Table Motions, 2010”)

° Ibid., para. 62.

%2 Rome Statute, Article 55.

12



the other individuals involved in the activities.”” None of their statements contained
self-incriminating testimony or admissions of involvement.*

ITL.A.1. Violation of Meruvian Procedural Law is not a violation of internationally
recognized human rights.

[46] The violation contemplated in Art. 69(7) is qualified by the requirement that its impact be
assessed against international, rather than national, human rights standards.”” Art. 69(8) reinforces
this by providing that the Court shall not rule on the application of a State’s national law.”® Evidence
obtained in breach of national procedural law does not automatically trigger Art. 69(7),”” or equate
to a violation of internationally recognized human rights.”®

[47] Here, the Defence articulates Art. 42 of the Meruvian Procedure Code, which prescribes the
rules for interrogation of persons in detention.” This reflects only a national procedural standard
and does not support any claim of a violation of internationally recognized human rights.

II1.A.2. There is no causal link between the violation and the procurement of evidence.
[48] In establishing the violation under Art. 69(7), there must be proof of a causal link between the
alleged violation and the procurement of the impugned evidence.'” The Defence was unable to
show that, if a violation exists, it is connected to the procurement of evidence.

[49] The apprehension of the 3 individuals occurred within the context of longstanding hostilities
between the KPDM and the Meruvian government.'’! In fact, they were detained during a
counterinsurgency operation, which necessitated their prompt interview in light of national security
concerns.'” However, the interview alone does not breed a stressful environment — the ensuing
chaos after a military encounter can also affect a witness's disposition. Evidence arising from
egregious contexts, including armed conflict, is not new to ICC proceedings.'®

IIL.B. The evidence is reliable and consistent with the integrity of the proceedings.

[50] Exclusion of evidence is not automatic even if the evidence was procured in violation of
internationally recognized human rights.'™ The two conditions under paragraphs (a) or (b) of Art.

69(7) must still be established.'®

% Facts, para. 20.

* Exhibit 3, Excerpts from NIB Interview Records (P-143, P-167, P-204).

% Lubanga bar table decision, 2009, para 36.

% Art. 69(8), Rome Statute.

°7 Katanga Decision on Bar Table Motions, para. 58.

% Wojciech Jasinski, “Illegally Obtained Evidence: International Criminal Courts and Tribunals” in Professor Anne
Peters and Héléne Ruiz Fabri (eds.), Max Planck Encyclopedia of International Procedural Law (2022), para. 27.

9 Facts, para. 20.

100 A] Hassan, 2021, para. 33.

101 Facts, para. 8.

192 1bid., para. 20.

18 ICC, Prosecutor v. Lubanga, ICC-01/04-01/07, Prosecution’s Observations Addressing Matters that Were Discussed
at the Confirmation Hearing, 22 July 2008, para. 24.

1% Tbid., para 84.

195 Mark Klamberg, Evidence in International Criminal Trials (1st ed., 2013), p. 303.
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I11.B.1. No substantial doubt exists as to the statement’s reliability.

[S1] The Defence has yet to substantiate the posts alleging forceful procurement of testimony as it
merely relied on an unverified, solitary post, the origin of which cannot be further ascertained.'®
The allegations to exclude evidence must be properly proved, and the Defence bears this burden.'”’
Absent proof of a violation, there can be no substantial doubt concerning the statement’s reliability.
I11.B.2. The admission of evidence is not antithetical to the integrity of the proceedings.
[52] Art. 69(7)(b) highlights the core values which run through the Statute, which include the
mandate to ensure effective punishment of those guilty of grave crimes.'”® This fundamental value
renders the exclusion of relevant evidence utterly inappropriate, as long as the fairness of the trial is
safeguarded.'”

[53] Moreover, the exclusionary rule aims to deter the unlawful conduct of law enforcement.'”
However, this function does not extend to punishing domestic authorities through the exclusion of

evidence.'"

Adopting this rationale, the Chamber in Lubanga still admitted evidence despite a
violation of the principle of proportionality. It held that discipline should be directed at those who
control or at least have the power to prevent the improper or illegal activity.'"?

[54] The Prosecution submits that exclusion, not admission, would constitute a greater affront to the
integrity of the proceedings. Exclusion compromises the Court’s mandate to ensure effective
prosecution and punishment of grave crimes. Moreover, there is no indication that the Prosecutor
had any control over the interviews conducted solely by the Meruvian National Intelligence Bureau
before the ICC investigation.'"

IV.  PRAYER FOR RELIEF

[55] The Prosecution respectfully submits that (a) there are substantial grounds to believe that the
KPDM committed war crimes under Art. 8(2)(e)(VII) of the Rome Statute in the context of a
non-international armed conflict; (b) Adrian Xaba is criminally responsible as a co-perpetrator
under Art. 25(3)(A) of the Rome Statute; and (c) all statements included in the list of evidence are
admissible pursuant to Art. 69(7) of the Rome Statute.

Respectfully submitted,

Counsel for the Prosecution
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