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INTRODUCTION

1. Pursuant to Article 61(7) of the Rome Statuthe PTC shall “determine whether there is sufiti
evidence to establish substantial grounds to belibat the person committed each of the crimes
charged”. The Defence Counsel (“Defence”) respéigtBubmits that this evidentiary standard is
not met in this case.

2. The Defence considers that the case against Mrigandr: (i) does not fall within the jurisdiction
of the ICC and (ii) is inadmissible. If the PTC el@hined the opposite, the Defence indicates that
both (iii) the material prerequisites of war crimaesd crimes against humanity and (iv) the specific
elements of the crimes set down in the arrest walrave not been satisfied in this case. Moreover,
the facts of the case suggest that (v) the elenvemistituting modes of liability have not been met.
The Defence also maintains that (v) the arrestamaissued was unlawful.

3. The position adopted by the Defence is based ofollosving submissions:

a. Due to the fact that Irkania and Astor are not $itete Parties of the Rome Statute, the ICC
shall exercise its jurisdiction only on conditidmat at least one of these countries lodged the
effective declaration under Article 12(3) ICCSt.this case Astor did not used this mechanism
and the declaration lodged by Irkania has not ledfective;

b. Even if the PTC came to the conclusion that thee dais within its jurisdiction, it must
consequently determine that a case is inadmissible,to Irkania’s priority to investigate and
prosecute the caseideArticle 17(1)(a) ICCSt);

c. In the event that the Court determined that the casadmissible, the material prerequisites of
war crimes and crimes against humanity have noh leet in this case, because Astor was
acting in necessary, imminent and proportionalomati-defence that is natural law granted for
all the countries;

d. However, if the PTC considered that the contexel@ments have been satisfied, the specific
elements of the crimes set below have not been met:

i.  The recruitment of the children under the age ftdéin as soldiers since as the crime
committed on the territory of Astor, it falls oulsi the scope of the territorial
jurisdiction of the ICCSt;

ii.  The use of children under the age of fifteen adisd on the basis of Article 33(1)
ICCSt; and

12187 UNTS 90/37 ILM 1002 (1998)/[2002] ATS 15.



iii.  The crimes of rape and sexual violence have nat beemitted since the women
gave their legally relevant consent;

e. According to the modes of liability, the Defencedarlines that Mr Sandheaver shall not be
found criminally responsible as a military commanéte the crimes committed by the 18
Brigade since he discharged all the duties impdasedrticle 28(a) ICCSt and there is no nexus
between his omission and the crimes committed requinder this provision.

f. Additionally, the Defence indicates that the watramest against Mr Sandheaver was unlawful
because Mr Sandheaver had diplomatic immunityliaatnot been waived which is a breach of
Article 98 ICCSt.

PROCEDURAL MATTERS
. Jurisdiction

4. The ICC jurisdiction is based on a system of “awtmjurisdiction”, which means that a state
which ratified or acceded to the Statute becomésnaatically subject to the Court’s jurisdiction if
the crime set out in Article 5 was committed eitbarthe territory of the State Party (territoriglit
or by a national of s State Party (active persty)ali From that perspective, the mechanism
provided by Article 12(3) — the declaration lodgedthe Registrar by a Non-State Party — is an
exception broadening the ICC jurisdiction andexseptiones non sunt extendendieshall be
interpreted restrictively. Consequently, the ICCymaaercise its jurisdiction only on condition that
the State (acting pursuant to either territorialgy active personality principle) submitted an
effective declaration.

5. In February 2014, the government of Irkania decittedbdge a declaration in accordance 12(3)
ICCSt although in January 2014 it signed a peaceeagent thainter alia granted amnesty to the
perpetrators who committed atrocities during theflad between Irkania and Astor. The Defence
states that the amnesty granted in the agreement fanuary is a formal bar for the ICC’s
jurisdiction and thus, Irkania’s declaration shml/e no further implications.

6. As far as amnesty granted in paragraph 5 of thegpagreement signed between Astor and Irkania
is concerned, it should be emphasized that unlikeSCSL Statugethe ICC remains silent on this
matter. Therefore, according to Article 21(3) of ttatute, the Court shall apply applicable treatie

2Mohamed M. El Zeidy, Ad hoc declarations of accepeaof jurisdiction: the Palestinian situation ungerutiny in Stahn
(ed.), The Law and Practice of the Internationan@ral Court (1st ed., 2015).
82178 UNTS 138, 145; 97 AJIL 295; UN Doc. S/2002/24@pendix I1.

4



and the principles and rules of internatioted, including the established principles tbe
international armed conflict.

7. Article 6(5) of the Additional Protocol (Il) to th&eneva Conventions states that “at the end of
hostilities, the authorities in power shall endaavto grant the broadest possible amnesty to
persons who have participated in the armed conficthose deprived of their liberty for reasons
related to the armed conflict, whether they areeriméd or detained” This language clearly
indicates that, contrary to the position of sombkotars and authorities, e.g. William Schabas
broadly understood amnesty mechanisms implemengéeheral directive set out in the IHL. As
examples of the countries that effectively grardaethesties for the perpetrators of atrocity crimes,
it may be mentioned Chile (where such amnesty wasieal after the Franco-Algerian War in
1962) or India and Bangladesh (that agreed in 18dtlto pursue charges of genocide against
Pakistan troops accused of killing about one milliBast Pakistanis). The importance of general
amnesties increases, as can be seen most reaentlg Minsk agreement (2015) concerning the
Ukrainian conflict that was advocated by United ibles Security Coundl Thus, it would be
incoherent with the norms and tendencies in the tbilsustain that despite the absence of the
statutory provisions, the ICC is not bound by theasty.

8. It is worth mentioning that the alternative inteations lead to the different conclusions, but the
same results. Namely, if the peace-agreement atetal was found binding for Irkania and Astor,
but not the ICC, Irkania would be legally incapabdelodge the declaration under Article 12(3)
ICCSt. Paragraph 5 of the peace-agreement if irgrg in accordance with Article 31(1) of the
Vienna Convention on the law of treatieprohibits both Irkania and Astor from initiatiramy
investigation concerning the crimes committed dwyrithe conflict, both on national and
international level. Since the ICC jurisdictionsnoch a case is not automatic, but depends on the
effective act of the Non-State Party, the declaratiiodged by Irkania waser sea breach of the
peace agreement and therefore unlawful. Since dmlaaenducts of the Non-State Party shall not
have procedural consequences before the ICC, ttlardion lodged in February 2014 could not

been ineffective.

4UN doc. 1125 UNTS 609.

Swilliam SchabasNo Peace without Justice¥he Amnesty Quandary, Unimaginable Atrocitiesstite, Politics and
Rights at the War Crimes Tribunals, OUP 2012.

SUN doc. S/RES/2202 (2015), Security Council Resofut

"United Nations, Treaty Series, vol. 1155, p. 331.



[I. Admissibility

9. As a precaution, in the event of the PTC challemgire consequences of the amnesty granted in
the peace agreement, the Defence submits that Tk dPall determine the case against Mr
Sandheaver as inadmissible by way of complementghiticle 17 ICCSt). Irkania has priority to
investigate and prosecute the crimes committedtereirritory and the ICC may exercise its
jurisdiction on condition that Irkania is unwillingr unable genuinely to investigate or prosecute
the alleged offender. After Mr Sandheaver was tgtes Fianar (Olmaea), Irkania requested his
extradition. According to the Black’s Law Dictioyawarrant of extradition is “an order to
surrender a person who is accused or convictedcoh@e to the jurisdiction where the crime was
originally committed®. Such definition suggests that the request forestmadition is in itself
a decisive factor for the evaluation of the Stateitingness to prosecute. It is therefore sufintie
to conclude that the case should be determinedriisatle.

[11.  Thescopeof thejurisdiction

10.1f the PTC held that the case against Mr Sandhemsveadmissible, the Defence notes that the
jurisdiction of the ICC is limited. As specificalvaluated below, the territorial jurisdiction cave
exclusively the offences committed on the territafy Irkania, since the ICC is incapable of
exercising jurisdiction towards any acts on theitmy of Astor. Temporarily, in accordance with
Article 24 (1) ICCSt no person shall be criminalgsponsible for conduct prior to the entry into
force of the Statute. Considering that the dedlamainder Article 12(3) has effegiso futuro(the
Statute does not prejudge its retroactive chargctbe jurisdiction covers only the offences
committed after February 2014. This statement is ¢i@llenged by Article 11(2) ICCSt that
provides “the Court may exercise its jurisdictiamyowith respect to crimes committed after the
entry into force of this Statute for that Statelegs that State has made a declaration underearticl
12(3)”. This provision only stresses that the S&atannot come into force on the basisadfhoc
declaration, but exceptionally may be applied wikpect to the particular crimes. Thus, in line
with the spirit of the Statute and rudimentary piphe nullum crimen sine lege praevighe
Defence concludes that the ICC jurisdiction cowsately the acts committed after February 2014

which implicates that the alleged offences fallsmg the scope of the jurisdiction.

8thelawdictionary.com [access: 09.06.2016]



MATERIAL ELEMENTSOF CRIMESAND MODESOF LIABILITY

V. Material prerequisitesof war crimesand crimes against humanity

11.In the event the PTC nonetheless found the casesagdr Sandheaver admissible, the Defence
submits that the material prerequisites are atsfeed since Astor was acting in necessary,
imminent and proportional national-defence.

12.In accordance with Grotius the right to self-defens a natural law and may be exercised by
everyone whose right is in dangjefhe UN Charter states a right to self-defencdiiicle 51'°.
Under the UN Charter the self-defence of the Stajestifiable if the violation of this State’s htg
is imminent and concerns its sovereightyAll the countries, including UN non-members “have
a right to defend, with lethal force, their existenas organic entities, so states have the right to
defend with military force their existence as seugm entities*2. What is more, the self-defence is
also allowable when the attack is predictable &edatctions taken up by a state are supposed to be
proportionate to . As widely recognized in literature, national s#éffence is similar to the
personal self-defence and the elements of thesituiien are the following: necessity, imminence,
and proportionalit®. On the basis of th€aroline incident, the doctrine asserts that “the use of
force by one nation against another is permissiislea self-defence action only if force is both
necessary and proportionate”

13.1In the case Astor decided to conduct the attacksrder to reconquer the occupied zones what
suggests that its territorial integrity was int@ted by Irkanian troops. The Defence highlightd tha

“distinguishing a strictly bounded territory fromrm a@xternal world fixes the territorial scope of

% David Rodin, War and self-defendgublished to Oxford Scholarship Online: January&2@0 110.

19 The Charter of the United Nations, article Sathing in the present Charter shall impair theénént right of individual
or collective self-defence if an armed attack oscagainst a Member of the United Nations, until $&eurity Council has
taken measures necessary to maintain internatiperate and security. Measures taken by Membersiesthrcise of this
right of self-defence shall be immediately repotiethe Security Council and shall not in any wéfget the authority and
responsibility of the Security Council under thegant Charter to take at any time such action ake@ms necessary in
order to maintain or restore international peacedaecurity

The Charter of the United Nations, article 2&gression is the use of armed force by a Staténagthe sovereignty,
territorial integrity or political independence @fnother State, or in any other manner inconsisteittt the Charter of the
United Nations.

’David Rodin, War and self-defendgublished to Oxford Scholarship Online: Januarys2@0 110.

13John Yoo Point of Attack: Preventive War, International Laand Global WelfarePublished to Oxford Scholarship
Online: April 2014 p. 84.

Hibid.

S M.A. Rogoff, E. Collins JrThe Caroline Incident and the Development of Iraéomal Law 16 Brooklyn Journal of
International Law 493(1990), p. 498.



sovereignty®. Therefore, the vital condition of the self-defenis satisfied since Irkania
unlawfully and directly attacked Astor's sovereign®A premise of necessity has a different
meaning in international law than in domestic laamely the state may conduct the war until its
complete victory to ensure that its territorialeigtity will not be interrupted agdifi Therefore, the
scope of self-defence extended temporarily at lemdbecember 2012 when Irkania decided to
withdraw their military units from the occupied z&m

14.The government of Astor decided to make all thesibs military efforts to defend its sovereignty.
Although at first sight, the attacks conducted bgtok against civilian population seem to be an
excess, it is necessary to underline that: (iJiawiinstitutions were not the only targets (tharpbf
attacks covered also military aims); (i) the attagainst military troops were insufficient toder
Irkania to withdraw its units; (iii) the Irkaniarcoupation lasted despite an arms and ammunition
embargo imposed against both States by the SG/elf the UN measures are not respected, the
more radical solutions should be legitimated anermi@ned proportionate. Therefore, the premises
of the national self-defence are satisfied.

15.Taking into account the significant similaritiestiween personal and national self-defence, the
Defence holds that the fulfilment of the establélkenditions should almost automatically exclude
criminal responsibility for the alleged acts comsidg that in the majority of legal systems
lawfulness is in issue in self-defed€ein the event the PTC did not share this argumtt,
Defence underlines that the conviction that therfés are legitimated by the national self-defence
and therefore they are not unlawful, must have egmences for the fulfilment ohens rea
requirements. The deep ignorance of the illegalftyacts, justified by this conviction, is a classic
example of a mistake of law. In accordance withictet 32(2) ICCSt such a mistake may be
a ground for excluding criminal responsibility if megates the mental element required by such
a crime. At least patrtially, this provision exclsdihe possibility of the commission of the alleged
crimes due to the lack of subjective elements.

V.  Specific elementsof awar crime provided by Article 8(2)(b)(xxvi)

16.As a precaution, the Defence intends to demonstinatealso on the level of substantive law, it is

impossible to impose criminal liability on Mr Saredtver. Therefore, the Defence addresses the

18John AgnewSovereignty Regimes: Territoriality and State Autlydn Contemporary World Politic95 Annals of the
Association of American Geographers, (2005), p.; 48¥%ten L. Parrish, Changing Territoriality, FagliBovereignty, and
the Development of Indigenous Group Rights, Americalian Law Review Vol. 31 (2007), p. 294.

David Rodin, War and self-defendgublished to Oxford Scholarship Online: Januarya200112.

18 Compare e.gAppellate Division, S v. De Oliveira, 1993(2) SAGR (A) 63i-64b; The Supreme Court of Appeal of
South Africa, Director of Public Prosecutions, Gang v Pistorius, Judgment, (96/2015) [2015] ZAS¥ 23 December
2015, p. 29.
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specific elements of particular crimes set outha arrest warrant, starting with the war crime
provided by Article 8(2)(b)(xxvi) ICCSt.

17.This provision covers conscripting or enlisting ldren under the age of fifteen years into the
national armed forces and using them to particigattvely in hostilities. The Statute itself
differentiates between “conscripting or enlistirdiildren under the age of fifteen years, which are
two forms of recruitment, and “using” them as distinct war crimes consgitliby different set of
material element&. The interpretative directiveullum crimen sine lege cerimplicates that it is
necessary to clearly separate these two crimes aigument is supported by the word “or”
emphasizing the alternative between them.

18.Returning for a moment to the problem of jurisdinti the Defence highlights that the jurisdiction
based on the territoriality principle is not unlied. It shall not extend to the atrocities comrditte
on the territory of the country that is not a Paidythe Statute or has not accepted the ICC
jurisdiction (vide Article 12(2) ICCSt). It impli¢as that in this case the crimes committed on the
territory of Astor aren abstractosituated outside the scope of the charges thahpallg could be
confirmed by the PTC.

19.The statement of facts leaves little doubt thaldcén under the age of fifteen were used during the
attacks in Irkania, but as Astorian special uniruged and trained on the territory of Astor. The
permanent nature of the crime of enlisting and copsng does not influence the distinction
between recruitment of children and using themaxtigipate actively in hostilities. The alternative
introduced by the wording “or” accepts, of couriee possibility of multiplying these basis of
criminal liability, but only when the alleged petyagor first recruited (enlisted or conscriptedg th
children and then used them during hostilities. Tiigélment of the material elements of the war
crime of using children under the age of 15 toipigdte actively in hostilities cannot in any case
prejudge that the crime of conscripting and enlgtmhas been committed. Therefore, criminal
liability for recruiting the children under the agé fifteen years into the national armed forces is
excluded due to the lack of ICC jurisdiction.

20.Simultaneously, the Defence holds that the crimii@ddility for the war crime of using children
under the age of fifteen years to participate atyivn hostilities is also not possible, for the
following reasons: (i) the absence of personal setauthat crimes and (ii) the fulfilment of the
conditions set out in Article 33(1) ICCSt.

19]1CC, Prosecutor v. Lubanga, ICC-01/04-01/06-803;i€len on the confirmation of charges, 29. JanaéQ7, para. 246.
20bid, para. 248 and footnote 321.
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21.1t is a core principle of criminal law that noboslyall be criminally liable in the lack of some form
of personal nexds This personal nexus shall not be anticipatedhi case, the language of the
letter of facts differs in respect of distinct afitees. Addressing recruitment, it is stated that
“General Sandheaver was appointed for the impleatient of the measures envisageder alia
for the recruitment process” and that “lacking va&ers for the unit, he decided to recruit children
under the age of fifteen as ordinary soldiers”tHa event of the war crime of using children to
participate in hostilities, the letter of facts sighe passive voice and does not suggest that Mr
Sandheaver was personally linked to this crime, tea he was present during the attacks or gave
any commands. With the requisite degree of cestaihtis not sufficient to establish substantial
grounds to believe that Mr Sandheaver committed diime in any of the modes of liability
provided by Article 25(3) ICCSt.

22.1n accordance with Article 33(1) ICCST *“the facatha crime within the jurisdiction of the Court
has been committed by a person pursuant to an ofd@rGovernment or of a superior, whether
military or civilian, shall not relieve that persof criminal responsibility unless: (i) the persoas
under a legal obligation to obey orders of the Goment or the superior in question; (i) the
person did not know that the order was unlawfud @i the order was not manifestly unlawful”,
subject to paragraph 2 (“for the purposes of thitcla, orders to commit genocide or crimes
against humanity are manifestly unlawful”). The &&fe holds that on the basis of this provision
criminal liability of Mr Sandheaver for the war e of using children under the age of fifteen
years to actively participate in hostilities shadlexcluded.

23.Although it was Mr Sandheaver’s decision to recohildren under the age of fifteen as ordinary
soldiers, it was simultaneously the execution & tnder given by the army high command of
Astor rooted in the state’s policy. In this contextshould be emphasized that the government of
Astor demandedll the possible military efforts to be taken in order to reconquer the occupied
zones and the army high command decideebtablish a special unit with the purpose to attack
critical military and civil institutions. These measures may themselves raise questioosroogy
the risk of excessing national self-defence whighld lead to the commission of the war crimes.
Mr Sandheaver was appointed for the implementatiothese hazardous measures. As a general,
he remained under the authority of the army higlmmand. The decision to recruit children

resulted from the absence of volunteers. It wasiefiore, the only way of discharging the legal

211CC, Prosecutor v. Bemba, ICC-01/05-01/08-3343giusht pursuant to Article 74 of the Statute, 21rd¥i&2016, para.
211.

1C



obligation imposed on Mr Sandheaver. If the onlggible way to execute the order is in particular
circumstances unlawful, the whole order shoulddresiered as unlawful.

24.The fact that the use of children under the ag#teten as soldiers is not a crime under the nafion
law of Astor inhibited the recognition of the unlalvcharacter of the order. Bearing in mind that
the legal system is built on the postulate “eveanris presumed to know the la&f’the Defence is
of the view that this particular circumstancesifydhe exception from the rulggnorantia legis
non excusatlf a State is the party of the Statute, it autboady becomes the part of this country’'s
domestic system. Astor is a non-party State anduttediction in this case was initiated on the
hocbasis. Therefore, there can be no presumptioneoktiowledge of ICCSt norms. The letter of
facts gives no information concerning the treatibe party of which is Astor. Thus, on the
international law level, nothing shall suggest thiatSandheaver should have known that the use of
children under the age of fifteen as soldiers vgaa crime. Moreover, it is necessary to admit that
under the Statute only orders to commit democidé® emmes against humanity are manifestly
unlawful (Article 33(2) ICCSt). The Statute accefiten the possibility that the mistake of law
reflects in discharging of criminal liability fohé war crime. The Defence holds that this is an
example of Mr Sandheaver case.

VI.  Specific elementsof arapeasawar crimeand a crime against humanity

25.According to the arrest warrant, Mr Sandheaveeenscriminally responsible for the rape as a war
crime and crime against humanity under Article 28(aat is as military commander. The Defence
declines such charges for the reasons set out b&losvDefence questions the ICC statement held
in the Bembacase that “the victim’s lack of consent is not galeelement of the crime of rape
under the Statuté®. The forms of impact on the victim’s will set oiat the Elements of Crimes
(Article 7(1)(g) and Article 8(2)(b)(xxii)-1), nare force, threat of force, coercion, etc. do not
exist independently. These factors suggest thawilieof the victim has been overcome or that
victim’s submission to the act has been non-volydtaSuch observation justifies the thesis that
the victim’s free and genuine consent to sexuaepation mandatorily excludes the commission of
any crime against sexual freed®&nmOtherwise, the PTC would deny the Ulpian ruleolenti non
fit iniuria. Since the middle of the $@entury, in the context of the crimes against seftaadom
dominates the concept of sexual freedom as a havigood. This implicates that a sane person in

22Annemieke van Verseveld, Mistake of Law. Excusiegdetrators of International Crimes (1st ed., 20fA2].

2 CC, Prosecutor v. Bemba, ICC-01/05-01/08-3343giueht pursuant to Article 74 of the Statute, 21rd2016, para.
104.

24CTY, Prosecutor v. Kunarac et al., IT-94-23-1-liddement, 22. February 2001, para. 457.

25 |bid., para. 453.
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adequate age can freely dispose of this good anseob any sexual acts. Only after negating the
free and genuine consent, a sexual act may bed=syedi unlawful. Therefore, the Defence upholds
its argument that since all the sexual acts chavger@ consented by the women in Irkania, they
were voluntary and did not constitute any crime.

26.Additionally, in accordance with the letter of fadhe sexual acts were perpetrated in order to
terrorize and humiliate the inhabitants of Irkarfkegardless of the despicable character of such
acts, they do not fulfill the material requiremenfsthe crime of rape. The causal link should be
exactly reverse. It is not the sexual acts thall shase significant humiliation, but the humilragi
acts shall be conducted with the purpose to oveeciva victims’ will or force their consent (on the
subjective level) and as a consequence shall eddet sexual penetration (on the objective level).
Such causal nexus cannot be concluded in thisveamh strengthens the position that the material
elements of rape as a war crime and crime agaimsahity have not been satisfied.

VII.  Criminal responsibility asa military commander under Article 28(a) ICCSt

27.The responsibility under Article 28(a) depends ba fulfilment of six conditions, namely: (i)
crimes within the jurisdiction of the Court mustvieabeen committed by forces; (ii) the accused
must have been either a military commander or asquereffectively acting as a military
commander; (iii) the accused must have had effe@ammand and control, or effective authority
and control, over the forces that committed thees; (iv) the accused either knew or, owing to the
circumstances at the time, should have known tlafdrces were committing or about to commit
such crimes; (v) the accused must have failedk®e & necessary and reasonable measures within
his power to prevent or repress the commissionuch scrimes or to submit the matter to the
competent authorities for investigation and proseoy and (vi) the crimes committed by the
forces must have been a result of the failure efatcused to exercise control properly over fliem
The Defence submits that the conditions (iii),day (vi) have not been satisfied in this case.

28. Article 28(a)(ii) imposes three distinct duties apoommanders — preventing the commission of
crimes, repressing the commission of crime and #tibgnthe matter to the competent authorities
for investigation and prosecution. The failure tectarge any of these duties may attract criminal
liability. “The purpose of them is, first and foremost, thevention of crimes of subordinates that
are about to be committed, and in the second pldue,punishment of subordinates who have

already committed crime$”. Since the alleged acts were committed duringa toeakdown of

26|CC, Prosecutor v. Bemba, ICC-01/05-01/08-3343giueht pursuant to Article 74 of the Statute, 21rdi2016, para.
170.
ZIICTY, Prosecutor v. Ofi IT-03-68-T, Trial Judgment, 30 June 2006, pa?&. 3
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communication between Mr Sandheaver and his favoe$2 November 2013 and Mr Sandheaver
was informed about them several days after the desiom, undoubtedly, the obligation to prevent
has not arisef.

29.The Defence is of the view that Mr Sandheaver @disgdd the other obligations, namely to repress
the commission of crime or submit the matter to ¢benpetent authorities. In the Haliléuvtase,
the ICTR characterized the essence of this dutihe Superior does not have to be the person who
dispenses the punishment, but he must take an tamastep in the disciplinary process. He has
a duty to exercise all measures possible withincthrimstances; lack of formal legal competence
on the part of the commander will not necessarncjude his criminal responsibility. The duty to
punish includes at least an obligation to investigaossible crimes, to establish the facts, atigeif
superior has no power to sanction, to report thethé competent authoritieS”

30.The particular circumstances delimit the scope haf obligation. Mr Sandheaver has taken an
important step by contacting the army high commgrmainptly. He asked for permission to inform
the competent Prosecutor. These conducts indibatgenuine and decisive conduct in response to
the atrocities he has been informed about. It cbeldrgued that Mr Sandheaver could react more
actively and inform the Prosecutor regardless @& figh command’s rejection and the threat
degradation. Yet, such arguments would be unilat&tee jurisprudence highlights that disregard
or non-compliance with orders or instructions &f #tcused will always indicate a lack of effective
controf®. The army’s high command not only rejected Mr $maver's request, but more
importantly “pointed out the positive military ootme for the army of Astor”. Such declaration
immediately reduced Mr Sandheaver’s authority ustded as “power or right to give orders and
enforce obediencé®. After Mr Sandheaver's superiors challenged héstien to the atrocities, his
further actions could not influence his subordisaiEherefore, taking account of these factors, Mr
Sandheaver discharged his obligation.

31.Although, it is itself sufficient to exclude theiminal liability, the Defence indicates that duethe
lack of information about the recruitment and tiagnof the 18 Brigade, it is impossible to
determine that there is sufficient evidence tol#ista substantial grounds to believe that the csime
were committed as a result of the failure to ewerccontrol properly. In this context, the
jurisprudence referred to the rules of conductpéetb in the organization in question or the

28ICTR, Prosecutor v. Nahimana et al., ICTR-99-52apeals Judgment, 28 November 2007, para. 721.

2ICTY, Prosecutor v. Halilow, IT-01-48-T, Trial Judgment, 16 November 2005 apai00.

30CC, Prosecutor v. Bemba, ICC-01/05-01/08-3343giueht pursuant to Article 74 of the Statute, 21rdi2016, para.
190.

311CC, Prosecutor v. Bemba, ICC-01/05-01/08-424, Blenion Charges, 15 June 2009, para. 413.
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behaviour of the accused that increased the riskewaf crimes being committ&d The letter of
facts lacks such information. Therefore, in theealse of the factual grounds, the Defence submits
that the criminal liability under Article 28(a) I&fas a military commander is not attributable in

this case.

THE UNLAWFULLNESS OF THE ARREST WARRANT

32.Mr Sandheaver was arrested during a diplomatic ingedtetween authorities of the Republic of
Irkania and the Republic of Astor in the capitalQmaea which is signatory of the Rome Statute.
There is no doubt that immunities shall not bar tB€ from exercising its jurisdiction over such
a persony\ideArticle 27 ICCSt). However, they are a bar for siierender (Article 98 ICCSt).

33.Extradition of Mr Sandheaver was requested by tlosdeutor of the ICC and Irkania. It should be
noted that this proposal shall not take place. @altic immunity assured for Mr Sandheaver is an
obligation binding both Irkania and Olmaea. Thidigdiion has complex basis. Irkania shall have
respected this institution due to the peace agreesigned in January 2014 which granted amnesty
for the perpetrators of both sides. Obligation @maea arises directly from the Statute, since the
Court may not proceed with a request for surremd@ch would require the requested State to act
inconsistently with its obligations under interoatkl agreements pursuant to which the consent of
a sending State is required to surrender a perstirabState to the Court, unless the Court cast fir
obtain the cooperation of the sending State forgikimg of consent for the surrender. The
immunity of Mr Sandheaver has not been waived,efloee, the arrest should be considered

unlawful.

CONCLUSIONS

34.For all the reasons mentioned above, the Defenomissithat in the absence of factual and legal

basis, the Pre Trial Chamber shall decline to conéll the charges against Mr Sandheaver.

%2ICTY, Hadzihasanoviand Kubura, IT-01-47-A, Appeal Judgment, 22 AR@DS8, para. 30.
14



